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Introduction and summary

After a dedication outlining the author’s scholadgllaboration with the Dutch
Africanist legal scholar Gerti Hesseling (1946-20@%er the years, my argument
concentrates on an issue that was particularlyraetd the latter’'s work: human
rights. Human rights discourse has come to inanggsdominate world politics in our
time and age. Such discourse is usually seen asmetl, mainly, by the Judaeo-
Christian and Graeco-Roman heritage, and more tigcby the Enlightenment and
the French and American revolutions of the lat& t8ntury CE. From a naive
transcontinental perspective, the challenge of munghts would then amount to
mediating, and vindicating, a North Atlantic culilrproduct in socio-political
contexts outside the North Atlantic, — contextst tihd@ially appear to bealien and
inimical to such human rights thinking, and that have todrevertedo it (much like
many similar contexts have been converted, in tliese of the last two millennia and
especially the last few centuries, to Christianitgiomedicine, and modern,
bureaucratic and democratic statehood). Howeveeraaltural philosophy would
explode this naive view as inherently hegemonicesithat view attributes, to the
North Atlantic region, the monopoly of what coulaternatively, and with greater
justification, be considered an inalienable achieset of humankind as a whole. The
naive view of human rights moreover suggests tht the submissive copying of
North Atlantic socio-political thought could brimgspect for the human person, life,

1 An earlier dratt of this argument, in Dutch, waspared at the request of my sometime colleagee, th
legal anthropologist Emile van Rouveroy van Nieuwa896, and was extensively commented upon
both by him and by Gerti Hesseling. While | am eftdt for this feedback, the responsibility for this
text remains entirely my own.



freedom etc. — as if such notions were inherenbgeat from, and unthinkable in,
societies outside the North Atlantic. A naive, Imgeic approach to human rights is
not only disqualifying for the people outside therth Atlantic — it would also make

it more difficult for the latter to adopt humanhrig thinking as potentially universal
and as resonating with their own local conceptp@ionhood, integrity, freedom,
etc. The present argument therefore challengesdive, hegemonic, North-Atlantic-
centred view. On the basis of a detailed inspectibthe human rights thinking

contained in the traditional legal system of theoj& people of Western Central
Zambia, an endogenous, local historical basis fanynstandard human rights will be
argued. The application of these rights in Nkoyeietg is shown to be often subtle
and liberating, and by no means inferior to whatosimonly found in North Atlantic

small-scale communities. M oreover, the Nkoya petpie out to boast a few human
rights for which there are not even ready equivalen standard North Atlantic

human rights catalogues. The argument is thus @ilbation to current attempts to
de-hegemonise human rights thinking; it rests anoraber of (potentially contentious)
theoretical and methodological assumptions thasereut in the first few sections.

Gerti Hesseling: A dedication

In anticipation of the, supposedly imminent, comiple of her doctoral thesis on the
constitutional history of Senegal, Gerti Hessejiged the African-Studies Centre in
the Fall of 1979, to do post-doctoral researchamd llaw and land reform in South
Senegal, in a project initiated by Emile van Rooyevan Nieuwaal. Within days after
her appointment, | met her for the first time, tmg her to give a paper for the
monthly national Africa Seminar | had convened ahdired since the mid-1970s.
This started our period of close cooperation. ihéd out that her dissertation project
had dramatically stagnated, so | agreed to takethm day-to-day Africanist
supervision of her thesis, complementing the jsuglervision she was receiving from
Lucas Prakke. This arrangement enabled Gerti t@rddptill substantially delayed)
for the field early 1982, only to return for thelgia defence of her dissertation in
May of that yeap. On that occasion, in recognition of the actualdasf our division
of labour, Lucas Prakke insisted that Gerti shaalzkive her doctoral diploma from
my hands, and she did. After her definitive retinom the field, and the demise of the
African Studies Centre’s ‘Section on LawvGerti joined the Department of Political
and Historical Studies, which | had initiated aed $ince the Centre’s restructuring in
1980. Here she initially combined the writing-upheir Senegal datavith a return to

2 This paper, on language and the state in Afrias subsequently published as: Hesseling 1981 .

3 Hesseling 1982. | successiully applied for a f@ien subsidy ffom the Netherlands Research
Foundation (ZWO now NWO), so that the text couldrsappear in French as: Hesseling 1985.

4 van Binsbergen 1984b, 2003c.
5 Hesseling 1992.



a theme that had also been central in her doatissaértation: the study of human
rights as enshrined in the national constitutiofsAfrican independent states —
resulting in major joint papers on French-languadgependence constitutiofsn this
period also fell our joint organisation of two cerégnces on the African stat&oon |
was able to persuade the Board of the African 8tudientre to grant Gerti her
permanent appointment. Gradually, her interestexhifrom Senegal to the whole of
West Africa, and from legal scholarship to devel@mmand senior management. She
came to combine her annual fieldwork supervisiohaeien anthropology students in
Senegal, with a senior position within the Westigen think-tank_e Club du Sahel
an effective, and convincing, preparation for hebsequent directorship of the
African Studies Centre (1996-2004). When her apioment as director was in the
balance because the Centre had not yet impleméhéenhinisterial preferences for a
new, thematic organisation form of its researcmanaged to form the first such
Theme Groupat the African Studies Centre, the one@lobalisation(1996-2002),
largely on the basis of external funding, and thefped tilt the scales in Gerti's
favour. During most of Gerti's directorship | workelosely together with her within
the Centre’s Management Team, until | was allowedeturn to my shelved writing
projects in 2002.

Already long before | ever met Gerti, | had engageithe legal-anthropological study
of Africa@ on the basis of the combined inspiration of Andi#bben’s teaching at
Amsterdam University, and of my being co-opted ithe circles of the Manchester
School (whose leader was the great legal anthrgsdlM ax Gluckman), in the course
of my appointment as Lecturer of Sociology at theiversity of Zambia, my
affiliation with the Institute of African Studieshle successor to the illustrious
Rhodes-Livingstone Institute in Lusaka), and my @ppment as Simon Professor at
Manchester. Working closely together with Gerti, osa education had been
primarily in positive law (and Romance languagesvived this initial inspiration and
turned it to the topics in which Gerti was partaty interested: constitutional law,
traditional law, their interface in legal pluralisand the pursuit of human rights as the
touch-stone of legal development in modern Africaus Gerti, as my first PhD
student, was also to some extent my teacher. | féening the present study (on
whose earlier versions she has extensively commgmememory of a stimulating
Africanist, a uniquely gifted director, and aboWeaavery dear friend.

6 Doornboset al. 1984, 1995.
7 van Binsbergen & Hesseling 1984; van Binsbergfeal. 1986.

8 van Binsbergen 19741977. A fuit fom the same research inspiratioithaagh published later,
was: van Binsbergen 1988.



Looking for a vantage point from where to consider
human rights transculturally

In the mid-1980s the then (1981-1989) Belgian nami®f Foreign Affairs Mr Leo
Tindemans was reproached in the media for usingudld standard in his contacts
with the repressive regime of president Mobutudémans was emphasising human
rights in his own country, but displaying the gesdttolerance for the flagrant and
systematic violation of human rights in Zaire / Qonwith which Belgium was
entertaining extensive ties of friendship and iot faf neo-colonial relations. The
minister’s self-defence was remarkable. Pressirtg imolitical service a cultural
relativism that had been one of anthropology’s nmamducts in the twentieth
century, the minister explained his policy in mordess the following words: ‘Well,
sir, you must not look at this through our Westgprectacles. These people in Africa
have their own culture, also in the field of hunnghts, and we must respect that.’

For several decades now, an important export ptooiuthe North Atlantic region
has been formed by human rights (also called fuedéahrights), and especially those
human rights that are closely associated with @tere and functioning of Western
democracy. The export of human rights has not twelgn furthered by persuasive
action and setting the right examples, but alsoritifaceted social, economic and
military sanctions, especially in the contact ofefgn aid, which has been a major
source of income of quite a few African countriggith Minister Tindemans, one
might pretend that these human rights are nothmgte accidental, historic products
of one particular culture, the North Atlantic ogd (with strategic humility) apply
the idea of cultural relativism to the diffusion bfiman rights. Alternatively, one
might adopt the position that we are witnessingriogvth of a global culture, which
comprises not only the electronic and new medmjegans trousers, the Kalashnikov
gun and the condom as a form of AIDS preventiort, dso the notion of human
rights such as explicitly formulated in the Northlaktic region from the end of the
18" century CE. From this perspective human rightsedkes a more universal
characteristic than merely ‘North Atlantic’; we migcall them ‘cosmopolitan’, just
like in medical anthropology we have adopted thession ‘cosmopolitan medicine’
to designate the complex of the hospital, physjgdrarmacological and paramedical
practices and forms of organisation that since loay outgrown its initial limitation
to the North Atlantic region and that moreover labsays incorporated elements
from outside that region. However, before humaimtsigcan be conceived of as
‘cosmopolitan’, prevailing formations of human tighneed to be checked for
unintended elements of Eurocentrism and imp erialgnch they are likely to contain
considering the origin and history. How do we depeh transcultural perspective on
these matters? The answer to this question mggiyfacome from legal specialists in
such fields as constitutional and international dadsowever, the legal anthropologist

9 For a review of the relevant recent literature Hefsseling 2006.



can make a little contribution of her or his owrssess whether the principles
enshrined in modern human-rights catalogues may kasfound in societies outside
the North Atlantic, and empirical accounts of hohede societies handle the
safeguarding and the limitation of human freedoarthBps human rights will turn out
to be less exclusively North Atlantic than is getlgrassumed; perhaps we may
discover some common ground between African andiNAtlantic societies that
would make it henceforth impossible to justify Afn violations of human rights
under the pretext of respectful cultural relativisferhaps human rightayant la
lettre, may yet prove to constitute African cultural vegu

Meanwhile little has been written on the nature enpllementation of human rights
in traditional African societies. The discussionfarman rights in Africa largely takes
place within the context of theeception of cosmopolitan law in the context of
colonisation and decolonisation, often highlightihg defective actual application of
the received law in specific African situations.€elresent argument seeks to sketch
how human rights present themselves within theiticedl legal system of one
particular African society, that of the Nkoya of $¥ern Central Zambia.

In several ways a human-rights perspective is ifkatmg when assessing the
relations between sub-Saharan Africa and the Natténtic region in the course of
the last two centuries. Towards the end of thetegaith century, explicit declarations
of human rights came to form the backbone of thestitutions of the United States
of America and of France. It was to take anothertwy and a half before human
rights were universally incorporated in North Atianconstitutions and in the
Universal Declaration of Human Rights of the UnitBidtions (1948). Yet the
Scramble for Africa from 1881 onward (only pargaflegulated by the 1884 Berlin
Conference), and as a result the imposition ofrealaule and of capitalist relations
of production and extraction over virtually the vidof sub-Saharan Africa, already
took place in a context where, in their Southepaasion into the African continent,
European states were denying, in Africa, the vamgndn rights that were becoming
increasing institutionalised at home. In the secbalfl of the nineteenth century, it
was by reference to an ever more vocal human-rigltsourse that European
philanthropists, religious leaders and politiciacmuld justify European military,
territorial and ideological expansion in Africa byrgeting the slave trade as a blatantly
inhuman condition violating human rights — ironligalconsidering the historic prime
responsibility of European nations for at least titams-Atlantic slave trade, which,
with the institution of slavery itself, by the middf the 18-century was still to be
abolished by many North Atlantic states, and t@lo@ajor bone of contention in the
USA Civil War (1861-65). Colonial rule in the firstalf of the 28 century was
predicated on denying Africans most of the humahtsi that European citizens
increasingly enjoyed in their homelands. Extengifgcan participation in the lower
ranks of the colonial administrations, in Europé&amal education and in European
armies (especially during World War Il) drove tlusntradiction home to African
consciousness, and was a major factor in indep erdemvements that ended the



colonial period in Africa. At Independence, mosuctries of sub-Saharan Africa
received formal constitutions after the North Atlaimodel, with extensive listing of

human rights; much of the subsequent post-colbmsébry of these new states could
be summarised as the uneasy accommodation of thesétutions to the evolving

post-colonial African realities — a state of aanften summarised, by North Atlantic
observers, in terms of failed reception, and syat®mwiolation, of human rights.

Meanwhile anthropology came to be established e Nlorth Atlantic region as a
major scientific discipline and, more in generalaa epistemological perspective that,
although greatly influenced by the colonial sitaatand often subservient to colonial
domination, yet could begin to transcend the heg&mnamplications of these
connections. The concept of culture (defined byofywhile David Livingstone was
engaged in his last journey into South Central e&ri became the dominant
anthropological paradigm after the first third diet2@" century. This gave rise to
cultural relativism as an explicit basis for redfwcrecognition of African cultural
forms and their owners, and therefore as a coweedif the racialist contempt of
African conditions and expressions typical of cabthinking.

However, although at the time a liberating and ewgrong force, the cultural
relativism that came to be typical of North Atlansicientific and political thinking
about Africa in the middle of the twentieth centwalgo had a great disadvantage. It
shunned all consideration of universals and unalsrs, and therefore was disinclined
to search for unifying cross-cultural and transadt themes underneath the
fragmentation of myriad ethnic groups and cultisepposedly making up the social
map of Africa, and of the world. As a result, humaghts were unlikely to be
perceived as principles potentially underlying ajoverning the socio-legal life of
Anatomically Modern Humans whenever and whereverwith the possible
implication that their codification by the handssgfecific North Atlantic legislators
of the Modern Era merely formalised and expliciseatterns of a much wider
geographical and historical distribution. On thentcary, given the paradigm of
cultural relativism, human rights could only be soiered as the specific and recent
invention, as a specific formal cultural institutjof just one cluster of cultures in the
North Atlantic region; by the same token, the sdrdeese institutions to other parts
of the world including sub-Saharan Africa couldyotle seen as a form of cultural
transmission comparable to that of North Atlanbinis of clothing, the railways, the
internal combustion engine, Christianity, the ingion of the modern bureaucratic
state based on representative democracy, andeilash few decades, the computer
and the internet.

10 Tylor 1871.



Unintentionally, cultural relativism thus risks twecome a major instrument of
condescending North Atlantic hegemony. It is ahd representatives of the North
Atlantic region are saying

‘Of course, we are enlightened enough to recogAiseans’ capability of
appropriating and learning to use all the NorthaAtic inventions, and thus to
gain intercultural respectability and income. Yeice these inventions are
originally and essentially ours, they can only bartjlly and defectively
adopted, and will only weigh down awkwardly likeealbodies on the African
realities where they are circulating. After allrigans did not invent them any
more than they did the wheel.’

Elsewhere | have critically considered such colaegemonism in connection with the
African use of computers and the interfietWhile not denying the possibility that
some of the formatting of computer/user interfacay neflect specifically North

Atlantic cultural orientations, | argue that by aladge the North Atlantic claim to

unigue ownership of these technologies is unfounded

* as arecent technological innovation they cannctde® as an integral, historic
part of North Atlantic culture,

* but appear as the incidental and fortuitous creatio

* by an (increasingly transcontinental, global) iletbal and technological elite

» which was transcending instead of implementing ttegjonal culture,

» producing an invention that was initially alien,lkamard and potentially
destructive not just to African cultures but alsdhe North Atlantic life
itself,

* and that amounted to an achievement of universabhkind as a whole rather
than as something specifically North Atlantic

» as is testified by the amazing ease and speedwhith that technology has
globally spread outside the North Atlantic, alscAfaca.

Our time and age has been agreed to be one ofighiin. Clearly, one cannot have
globalisation without an effective breakdown of esldidentities and geopolitical
distinctions. Under conditions of initial globaligan such older identities and
geopolitical distinctions tend to affirm themselwes manner that is obsolescent and
no longer reflect current global power relationst bhat yet may be ideologically
attractive to those previously privileged by thgsepolitical distinctions.

Nor should such ideological claims be flatly dissed as totally unfounded and
totally irrelevant, merely because they go agdihstgrain of the political correctness
of the day. The essential feature of transcontademtd transcultural relations is that

11 van Binsbergen 2002, 2004.



they cannot be adequately rendered unless in tefagontradiction. Any boundary
is at the same time (@) a thinking device casthim ¢onceptual terms of absolute
difference (between that which is on either sidéhefboundary), and (b) the denial of
such absolute difference in the sense that a boynglalways a locus of transmission
across that boundary. To the extent to which celisirconstitutive of a meaningful
and truthful life world, strictly speaking we carinproduce and share truth and
meaning transculturally — despite anthropology’'sgistanding and naive claims to
the contrary. Thereforg,interculturality is only possible once we daregakrelative
view of the Aristotelian logic of the excluded miedhat has been taken for granted
throughout the North Atlantic intellectual traditicand adopt the logic efisdomby
which one is, essentially, allowed to have oneke@nd eat it — so that one can make
scientific pronouncements about the other's cultutailst admitting that these
pronouncements are predicated on the assumptidreqgfaramount validity of one’s
own culture and therefore at the same time affinah @present, as well as deny and
destroy, the other culture. Needless to say thatsdme play of affirmation and
denial exists, not only between groups, but aldween human individuals in their
dyadic interaction.

In the present paper | wil apply these tentatiand( admittedly counter-

paradigmatic) insights to the specific problematichuman rights in Africa. | feel

prompted to do so, not only because human rights pkayed an increasingly central
role in Gerti Hesseling's academic catédculminating in her appointment in the
Utrecht chair of peace studies, 2006) and in thekwae did together over the years,
but also because in her 2006 inaugural she edplititanked me for incessantly
reminding her, throughout her career, of the intitucal dimension of her work on
African law.

| will even go further than the assertion (to bpested on the basis of my above
introduction) that human rights in Africa, far frolmeing merely imposed alien
institutions that cannot be expected to be at hamdrican situations, are capable of
being adopted there because they form part of tineersal heritage of humankind,
and may be recognised by Africans to do so. | puit myself on the standpoint of
the traditional legal system of one African groupat of the Nkoya people of
Western Central Zambia, who have featured promipem my research and

12 Cf van Binsbergen 2003, 2009. Of course the semnéradiction attends the present argument,
which is the main reason why its commission to tpvilas postponed for over a decade, while | was
coming to terms with the epistemology of interctdtity. | have now resigned myself that as long as
ethnography does not file absolute truth claims bridgs in feedbacks fom among the people it
claims to depict, it may become a sympathetic amtdntially counter-hegemonic force in the modern
world. Moreover, for the time being we lack of d@lshgly more convincing and valid solution to the
problem of transcultural knowledge construction. By same token, Valentin Mudimbe (1988),
caustic critic of the ‘colonial library’, in his me recent work seems to have resigned himselkioda
its contents seriously and irreplaceable.

13 Cf. Hesseling 1982, 1985, 1996, 2006; Doornétoal., 1984, 1985.



publications ever since 1972, and on whom | caralspath authority as someone
who, over the years, has mastered and interndlsadlanguage and culture, and who
eventually became the adopted son of one of thernidkoya kings and hence an
insider at Nkoya royal courts — the principal cohtaf legal matters. My claim is that
many of the codified human rights that have fouhdirt way to North Atlantic
constitutions, and subsequently to post-Indeperadédfidgcan constitutions, may be
detected to have parallels in Nkoya legal concefpgsa my detailed discussion below
will indicate, we can rule out the possibility thétese parallels are primarily due to
recent borrowing from the North Atlantic region,eavthough the colonial state of
Northwestern, subsequently Northern Rhodesia (I19@3) and its post-colonial
successor the independent state of Zambia, have ahadnsiderable hand in
maintaining and controlling Local Courts in the Nkoregiont* Unmistakably, the
Nkoya human rights | will discuss, in great mapripring from an precolonial
tradition.

Method and nature of our reconstruction

In principle, our point of reference is the secbiatf of the nineteenth century, before
the imposition of the colonial state in 1900. Intp@e can base our pronouncements
on the law in force at the time on concrete anceresive oral-historical and
documentary data. The remainder we must recondiarctthe legal practice which |
studied in the region only a century later, fror¥2%n. Part of the theoretical basis
for such a reconstruction lies in the concept & tbemi-autonomous field’ as
introduced by the legal anthropologist Sally Fallodde!> The concept calls our
attention to a situation that typically occurs lretcontext of legal pluralism — and
according to current insights, such pluralism s e rather than the exception in the
modern world. Several legal systems exist sideithy, ®ach with specific systematics,
principles and history of each own that cannotdskiced to those of the rival legal
systems involved; incessantly local actors movmfome such system to another, but
each system retains more or less its own identity cantinues to constitute a semi-
autonomous field — even if that system is not tbenidant one in the local and
regional context at hand. My assumption now is thhtcal legal tradition, grounded
local culture and legal institutions, constituteseai-autonomous field which may be
subject to constant change and adaptation in cenapgp lication, but that the system
yet continues to form a semi-autonomous field whimdernal systematics and
fundamental principles have a tendency to persisisa the decades, perhaps even
centuries. If the regional society as a whole ugmies massive changes in the domain
of law, these changes will in the first place affect so much the specific contents of

14 On Zambian Local Courts, cf: Coldham 1990; Hoogtral., 1970a, 1970b; Spalding 1970;
Spalding et al. 1970.

15 Moore 1978, ch. 2: ‘Law and social change: THeismrtonomous social field as an appropriate
field of study’, p. 54-81.
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the various constituent legal systems, but thenelegions between these systems:
system A, which is initially alien to the local &gradition, may be increasingly
applied by persons, and in situations, that in st relied mainly on the pre-
existing, local legal system B. By the time systAms reasonably well-known to
many actors and if these in a plurality of situasidiave a choice between A and B,
then there is a chance that A and B interpenetnatiebecome contaminated. If this
process is in an advanced stage, then any researabtstween A and B may be
explained from transmission, which may have beerscous or unconscious. Here
we are referring to the two systems such as theggmted themselves at time T, i.e. a
number of t years after the first contact betwelea systems A and B. With
inevitable degrees if uncertainty it will be podsilbo reconstruct the original local
system B’ (at time T’; T'=T-t). Usually this willemain a reconstruction and nothing
more, because the original local system as in fiortee period before the penetration
of the alien system will have been defectively doented or not at all — for the
simple reason that the penetration of an alierl Bgstem is often an aspect of the
same cultural and political incorporation which t@so brought the colonial state,
world religions and writing to societies which hetho had been entirely or largely
aloof from these globalising items of cultufeAdmittedly, this line of reasoning
implies the risk that, in the absence of adequataimientation, the fundamental
identity between B and B’ (separated in time byiqxkt) is merely a hypothesis.
However, if the forms of B which we find at timehd which at that time we can
adequately study, ethnographically, in their cat@and social context, can be argued
to fit that context well, and if we have no reasorpostulate dramatic changes during
period t in this connection, our hypothesis mayobse slightly less risky.

What this amounts to is a reflection on the natfré&ime’ and ‘the past’ in the
context of the study of socio-cultural systemsend to the view that time does not
really come in (may not even exist) at the levaih& abstract description of a system
of relationships, such as the elements and commactionstituting a kinship system,
a legal system, a ritual, a myth. We might op toaduce ‘time’ explicitly as a
variable in our analysis, but then time turns aulatgely boil down to a specification
of the speed, action radius, and impact, with wkiatous systems interact with each
other — each system having a history of its own, fiane containing ‘time’ as an
element in its own right. In principle, this meahst it is the wrong question to ask
whether we do capture the local legal system asasented itself in the second half
of the nineteenth century CE (i.e. B’), or whetlaternatively, considering the nature
of our sources we are only justified to make va@idnouncements concerning the
second half of the J0century (B). In fact we do not describe any rgaitem but we
reconstruct an abstract and even virtual systenchadt no moment of time occurred
in purity, but which we impute to have systemalycgbverned actual legal practice
for a century or more as if such a system did digteaist; and that reconstruction is

16 Goody 1968, 1986.
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the product of ethnographic introspection fed byalocultural and linguistic
competence, fragmentary concrete evidence (of ardewtary and oral-historical
nature) concerning the #@nd 28" century, and especially rich ethnographic based on
participant observation from 1972 on.

Let us take a concrete example: local legal rubeserning the respect of the body and
the personality of the young child, such as wel sieg below to have been in force in
Western Central Zambia in the 1970s. These rulgegily fit the prevailing kinship
and demographic context, in which children aretiradly scarce, are considered the
incarnations of powerful ancestors still operatimgworld of the living, and in which
control over each specific child is constantly raladl and contested by a plurality of
loosely formed and constantly shifting kinship ¢tkrs, against the background of a
bilateral descent system. There is plenty of hisdbevidenc¥ to project this entire,
overall structural context at least one or two ggat back into the past, even thought
there are hardly any concrete data on legal rideserning children in this region in
the 19" century!® In this way | convince myself that also the spediégal rules
concerning young children, such as | found in tB&0k, may be projected back to at
least the second half of the"€entury.

In order to structure our data it seems wise toadefrom an existing catalogue of
human rights, of which many examples are availahlethe various modern
constitutions of African states, and in the mangdamic reflections to which these
constitutions have been subjected by constitutisisabnd political scientists. In the
past | have intensively looked at these comparatata, along with my colleagues
Martin Doornbos and Gerti Hesseling. However, waevgo fascinated by the
symbolic riches and the remarkably unpractical raosion of the preambles with
which all these constitutions presented themsedlat in fact we never progressed
beyond the analysis of these preamileéd.oreover, the Universal Declaration of the
Rights of Man (1948) constitutes an obvious andayatic point of departure for
our present discussion. Because I, as an anthrgipblb historian / intercultural
philosopher, can hardly be expected to offer amgir@ai contribution to the
systematics of constitutional law, | shall simplglidw the classification which

17 van Binsbergen 1981.

18 There are a few indications to that efiect (vamdbiergen 1992). A similar respect is manifested in
the way Mwene Kayambila solemnly welcomes his gsandat birth — the grandson was a very old
may in the early 1900s. And when Prince Munangtihaugh magical meansnélele a prerogative of
royals) has escaped the Kololo army which howewsr taptured his junior kin, he returns and
surrenders, despite his superior weapons (poisameavs) which inspire great fear in the Kololo.
Munangisha’'s argument is:

‘I for one shall not use my weapons, but since haume captured my children, let us all go
together with my children, for | cannot remain heréhout them.’ (van Binsbergen 1992: 401).

19 Doornboset al. 1984, 1985.



Hesseling (1982, o.c.: 165f) offers in connectiobhvthe independence constitution
of Senegal.

In the first place, then, we distinguished so-datliassic human rights:

» the principle of equality of each individual befahe law

» freedom of expression

» freedom of association and of meeting

* privacy of letters

» freedom of movement

* inviolability of the dwelling

* unassailability of human dignity and of the humaergmn, including the
integrity of the personal body

» freedom of religion

* the right to individual and possibly also colleetimwnership

* the freedom to organise in a trade union and tikestr

To this we may add the following human rights:

* theright to due legal process

* innocence unless the opposite has been proven
* no persecution under retrospective legislation

» freedom from slavery and forced labour

» freedom of inhuman treatment

Finally there is a category of human rights which eould all social rights: positive
rules that stipulate, not so much what the statetmefrain from, but what the state
should further:

* human rights concerning marriage and the family
» the right to education
» the right to work, but also the obligation to work

At length Hesseling discusses the legal posséslitof limiting human rights, either
through national legislation or through the rulingk lower-level bodies of local
government. It is difficult to find equivalents ohis point in our data, because the
Nkoya human rights are not exclusively administeogdthe precolonial state (the
royal court with its dignitaries and institutiongut also (often in defiance of the
court and its officers) in the general culture amceveryday life, in forms that are
neither formal, nor explicit, let alone constituta.

Under reference to the Federal German constituafter World War II, and to the
Senegalese constitution, Hesseling (already in 188farter of a century before her
Utrecht appointment!) discusses human rights aas# bor society and peace. This

12
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again seems to presuppose the framework of theafaomstitutional legal tradition
of the North Atlantic region in the $0century. Far less than human rights in that
specific tradition, do the Nkoya human rights stantias a separate category among
the total complex of norms, values, rules, repred@ns and symbols constituting
the entire local world-view. Nkoya human rights sldonot be considered primary
and autonomous principles of law, but must alwascbnsidered in dynamic
dependence from the total culture and world-vielwud these Nkoya human rights
may not be able to claim the same fundamentalfignce for society and peace
which has been attributed (rightly or wrongly) tsmopolitan human rights.

Are we not running the risk of gross distortiongeofors both of a methodological and
an empirical-analytical nature, if from Nkoya legalurces we reconstruct more or less
equivalents of the human rights in the cosmopolitadition? In order to answer this
fundamental question is seems appropriate to censwihat the great legal
anthropologist Max Gluckman has to say about timstitutional aspects of the Lozi
(Barotse) kingdom. For, since the middle of th& tentury Nkoya society and its
legal system has developed in the periphery of,(asdve come closer to the"™0
century) under the increasing hegemony of, Lozitjgal and judicial structures —
even though ZBcentury Nkoya sourcésclaim a decisive Nkoya influence upon
Lozi royal culture, both before and after the Kolatvasion from South Africa, that
reshaped Lozi political organisation in the middfethe 19" century, and (except for
court matters) replaced the Central Bantu Luyangulage (very close to Nkoya) by
the South Bantu Kololo, today known as Lozi. Areatpt to situate my approach in
relation to the unrivalled work of the founder dfet Manchester Schaédlmay
iluminate both the limitations and the modest plulises of my approach in the
present argument.

Gluckman’s work

The concept of explicit human righper seis alien to the legal traditions of Western
Zambia, which have been studied in such detail &ith great comparative and
theoretical insight by Gluckman. Such a concepingprfrom the West European or
North Atlantic legal tradition, and only materiggsin its present form by the end of
the 18" century CE, in the context of the North Americamidpendence, and the
French revolution. There are rgirict parallels to such principles in the surface
phenomena of demonstrable legal rights and legattjges, clearly marked in the
consciousness of the local actors. Admittedly, @ien shows (1968: 165f) that

20 yvan Binsbergen 1988, 1992; Anonymous [J.M. Shirkainin.d.

21 yan Binsbergen 2007, and extensive referenced tite; cf. my earlier assessment of Gluckman’s
legal work on the Lozi: van Binsbergen 1977.
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Lozi society knows ‘rights of mankindi{ilao ya butw? in Lozi), but these are rather
general moral, ethical and even aesthetic pringigé social life, such as shame
regarding nakedness, or the rules of avoidanceebst between affines of different
generations. These are rules of a very differemterothan the North Atlantic or
cosmopolitan human rights, for the latter obviousstong to the technical juridical
domain in the narrower sense. Justifiably Gluckntemes not make use of the
possibility of translating the Lozi termilao ya butuvith ‘human right’.

Unmistakably an approach like the one in the preasgument, seeking to describe a
historic local legal situation in terms of the alieNorth Atlantic term of ‘human
rights’, takes a distance from an essential styatagGluckman’s path-breaking
studies: to describe the local legal system infiflsé instance in its own terminology
and systematics. Gluckman’s books on Lozi law en#lié reader to get acquainted
with that legal system from the insight, from thergpective of the local actors who
consciously, in their own language, use certaircepts and make certain connections;
only after laying that basis does Gluckman proceedch meta-analysis which is
beyond conscious Lozi legal though — to an analysiterms of legal anthropology,
positive law, and comparative law. My argument hewes the opposite: departing
from a legal perspective that is alien to the ggciender study, | seek to assess
whether that perspective may yet be illuminatingfat society, in a bid to highlight
not so much the uniqueness but the wider corresgrmed, not the specifically local
categories but the partial applicability of cosmlitan, alien categories.

Meanwhile Gluckman’s work has made it emphaticallgar that the Lozi legal
system knows certain general principles, formulatedindigenous terms and

22 Here, butu is the Lozi abstract nominal form of the redin)tu, which is so widespread among the
massive South Eastern branch of the Niger-Congguigtic macrophylum, that that branch was named
‘Bantu’ ater the plural personal nominal form bt root (Bleek 1851). Imilao, mi- is the plural
abstract nominal prefix, so that (like in Nkoyagthozi rootlao, ‘law’, is strikingly similar to its
English equivalent. | have for decades been puzmethis apparent coincidence. The same root occurs
in other Southern African languages, e.g. Tswanko (e.g. Matumo 1993) but it is reather isolated
(already in Shona a diferent root obtaimsutemo(Hannan 1974); Lozi / Sotho / Tswankao ‘law’
does not conspicuously go back to proto-Bantu (BaittB67-1971; Meeussen 1980), and might be a
direct borrowing from English — an interesting ective for our argument on North-South parallels
(instead of borrowings) in legal matters. Howevaso the etymology of the English wolaw is
somewhat puzzling: not occurring in other West Gerim languagedaw is considered to mean ‘that
which lies’ (Skeat 1888: 324.v), and thus to go back, not to the proto-Indo-Egapproot*oiw-o-,
‘law, custom’ but to*legh-, ‘to lie (down)’ > proto-Germanitlig-ja-, *lagj-a-, etc. (Pokorny 1959-
69: I, 102 f, and Il, 424 f). It is not impossiklleat the Lozi / Sotho / Tswana root goes back to a
similar meaning (cf proto-Bantwaad ‘to lie down and sleep’~gadam-‘to lie on the back’ (proto-
Bantu -d- often surfaces ag- or -r- in current Bantu), so that the similarity of theglish and the Lozi
word for ‘law’ may not be caused by recent NorthuBotranscontinental borrowing but may have
long-range causes going back to a common origimaero-Nostratic (of which both Indo-European
and Niger-Congo have been claimed,by authoritatbrparative-historical linguists, to be branches,
Kaiser, M., & Shevoroshkin 1988).



15

systematically governing legal life in Western Zambhe principle of ‘the reasonable
man’, and the principle that ‘property rights flasirectly from social status and
hierarchical relationships’. However, it is equalhlgar that these principles cannot be
compared with cosmopolitan human rights. My ainthis argument is not (as with
Gluckman) to demonstrate hoe and why local law soin¢éo being and reaches
effectiveness, but to demonstrate that local Africeawe? tallies with the
cosmopolitan tradition to a much great extent themwould suspect from current
zealous propagation of human rights by North Aiapoliticians — a zeal that is not
without imperialist, hegemonic and condescendingrtmnes. As a contribution to
anthropology as a self-contained field of studyudBman’s approach is to be
preferred; however, one of the missions of anthlagois to represent (to the point
of vindication}# peripheral societies before the dominant globaletp, and in that
respect my own approach may be justified, as comgriéary to Gluckman’s, but
aiming at goals that are so different that we caraqmply the same criteria of
judgment. On the other hand, Gluckman may deparinfthe representations,
concepts and distinctions of the local (legal-saist) actors themselves, but also he
is not satisfied before he has gained a hold onLt® legal system in abstract,
theoretical and transculturally generalisable tedhegal, often Latin, terms. This
suggests that Gluckman, by an emphatically ethpdgradetour, yet ends up where
I, with a different aim in mind, am beginning: tanslate a local African system into
the general analytical terms of a legal profesdisuab-cult whose orientation is largely
North Atlantic.

There are other differences, springing from a difiee in fieldwork strategy.

Gluckman’s brilliant analyses were achieved in tation that had at least two
striking characteristics: centralism, and a judiipiarspective. Gluckman positioned
himself as a researcher at the very centre ofrithganous Lozi administrative and
judicial process such as was effectively underpdnioye the colonial state. I, on the
contrary, worked in remote villages at the veryipleery o that indigenous legal
system, and moreover | did so at a time when thegoof traditional leaders had
been greatly eroded by the colonial state. Moredsirckman’s point of departure in
the study of local law was the strictly formal, igidl adjudication of conflicts, rather

than (as in my case) the day-to-day social procegtiages. The frequent and often
vicious conflicts at the village level (even thoutihstrative of local legal principles)

were only relatively rarely adjudicated in formalucts of law; most were contained
by informal social control or by the intercessidrvitiage elders and village headmen,
while some conflict even after passing that stagedad out not to be resolved, only to
linger on as suspicions, accusations, sorcery atoms, and downright sorcery.
Gluckman has relatively little insight in these rarfjudicated conflicts, despite their

23 At least, in its Nkoya form, but there is no reaso assumea priori that Nkoya law diflers
significantly, in this respect, fom other Africkegal forms.

24 A position unmistakable in Gluckman’s own workpesially: Gluckman 1955.
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frequency, importance and vehemence. As | arguedsitudy of Nkoya family law
(van Binsbergen 1977), informed by the tangled derijies of day-to-day village life
over many Yyears, and situated outside the shejtéoemhalised and systematic
framework of the court of law, my alternative pegspive does admitted offer less
insight into the structure of the judicial procesgself, but this may be compensated
by a somewhat broader insight into the mainstreé&nsozial life in the village.
Gluckman'’s vision is the specialist perspectiveadégal scientist, whether Lozi, or
cosmopolitan, or both; my own fragmentary, perighegvery-day vision is that of
the non-specialist villager and of the anthrop @alggeneralist. In the best case these
two positions complement each other, but they ad®ove the respective
shortcomings of the alternative perspective.

Backaround to human rights among the Nkova

Meanwhile our legal sources with regard of Nkoyanhao rights are less scarce than
one would suspect. They comprise oral-historicel @dmcumentary data from the".8
century on, the results of participant observatiohkoya daily life, intermittently
over a period from 1972 to 1995, my personal preses a researcher in a great
many cases of conflict regulation at all levelsd &nally the legal files of the Local
Courts in the region, and of the Magistrate’s Cairthe district centre of Kaoma
(the district on which my Nkoya research has cotreted).

We cannot discuss Nkoya human rights without sarbiliinsight in the institutions
of formal and more informal legal process: from biead of a household via the village
headman and valley chief to the traditional kirigaflitional leader lweng. Under
postcolonial conditions (after 1964) this structwaes revised by the establishment of
Local Courts that, functioning directly under thetional administration, were to be
de iure (but notde factg independent from th&wene After a few decades this
structure was revised again by the re-instatenaheif informally), under the name
Mawombola (‘arbitration’) Court, of the traditional court daw attached to the
Mwenés royal court; however, the Mawombola Court lackse sanctioning
prerogatives of the Local Court, and therefore tiwasefer the more complex cases to
the latter. Incidentally, it is striking that Nkoyaman rights find expression in the
extra-judicial and informal-judicial dynamics ofeyday village life, at least as much
as they are expressed within formal adjudicatiocarfflicts. This may be illustrated
by the Nkoya human rights concerning children {ssew).

The legal power of Nkoya human rights constituteprablem which cannot be
meaningfully discussed without an extensive, theaky underlined, comparison of
the constitutional structure of traditional Nkoytates with modern national state
systems with their formal and explicitly formulatemnstitutional law. Such a
comparison is outside our present scope. One dafdgal questions her is: What is
the locus where Nkoya human rights are enshrirfeithis is not (of course) in the
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form of a formal, written constitution? In fact, athwe are dealing with here are legal
rules that are not systematically attuned vis-aedsh other, and that in part have
been stored in standardised, collectively admirestéanguage expressions (notably in
proverbs and in such legal principles as are aiglicited in situations of conflict
regulation); moreover, these legal rules may be@sfy derived from concrete events
involving the violation of human rights, such asrduer, rape, accusations of political
arbitrariness, the punishment of slaves, etc.

In Western Zambia by the middle of the™@entury, at theveof Lozi hegemony,
some situations suggest that the application dfitiomal human rights transcended
the various individual Nkoya states and extendednfone Nkoya kingdom into a
neighbouring one. This is almost suggestive of aternational legal order
acknowledging and enforcing the exercise of hungms in neighbouring states —
somewhat comparable with the European Conventioadoption of the Universal
Declaration of Human Rights of 1948, which regudathe trans-statal enforcing of
human rights between ®@entury states. For instance, cruel tyranny byNkeya
king Liyoka was a reason for intervention by a Hol&ing (the Kololo occupied
Barotseland from c. 1840 to 1864, usurping andsfaming the Lozi state but, in the
process, consolidating the latter). By the samenpk murder committed c. 1885 by
Shangambo (the later Mwene Kahare Shamamano)detitse territory and the direct
jurisdiction of the Lumbu king Kayingu was yet reador the latter king to force the
offender to pay a substantial fine. Mwene Shiyenggpalling violation of marriage
law (he forced married women among his subjectsat@ sexual intercourse with him)
has been likewise presented, in oral traditions,resmson for a Kololo king to
intervene. On the other hand, when Kololo headnemiding at the court of the
Nkoya king Shiyenge abducted a woman from the reditihe Nkoya king Shikanda
this was no reason Shiyenge to press charges ataatheadmat?.

These examples suggest that the human rights wiadre discussing here under the
ethnonym Nkoya in fact may have had a much widstridution that the Nkoya
language and the Nkoya ethnic identity (the latiecidentally, only began to be
articulated in the nineteenth century). To someergxithese rights appear to be
enshrined in a region culture that has a much wddsribution that the respective
states or kingdoms where they were demonstrablyiep p

25 For these cases, cf van Binsbergen 1992. | esdhst the mounting hegemony of Kololo,
subsequently Lozi, over the Nkoya, make it in pphe possible to read some of these cases as an
expression, not of an international legal order posing several independent states including the
Nkoya states at the time, but as an expressiorragfianal Kololo/Lozi legal order infringing upohéd
autonomy of Nkoya states. With Loz claims of Lawierlordship over the Nkoya since the very
foundation of the Lozi state in the middle of theeand millennium CE, and Nkoya claims denying
such overlordship and stressing Nkoyacontributitm&.0zi court culture and royal legitimation, it is
dificult to determine where the truth lies. Howeveuch complex and contradictory dynamics do not
attend the Kayingu case — the latter's upholdingamfinternational, regional legal order seems
straighforward.
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The same examples, however, also indicate that@gerdemarcation of human rights
as against other types of legal rules, such asossiple in the cosmopolitan legal
tradition, is far less obvious in the ‘Nkoya tradnal context: human rights,
constitutional law, family law and penal law clgarintersect and can only be
separated by analytical sleight of hand of aniedifnature.

| lack both the data, and the space, to ascert® Wwhether these two observations
have a wide applicability in the African continehtit such appear to be quite likely.

Specific human rights in the Nkoya context

For the traditional Nkoya legal system, we will rotstematically discuss all the
human rights listed above. Some have been clearigeived within the societal forms
of the North Atlantic industrial society of the tmtesth century: the human rights
concerning trade unions, education, and concerthiegright and the obligation to
work. The latter right can hardly mean anythingdisit the right to wage labour in a
monetarised labour market, such has existed oniytlie last few decades in
Nkoyaland; likewise, formal education and tradeonsi imply formal organisations
which had no equivalents in precolonial Western BEiamBy the same token, the
privacy of letters has little relevance in anelliite society, such as that of our region
until 1900. The scarce data on diplomatic contaetsveen royals courts in the™9
century (van Binsbergen 1992) do not contain arggestion that much value was
attached to diplomatic secrecy. Nor will we spealfy treat human rights concerning
marriage and the family — in part because theskbeildiscussed in passing when
treating the other human rights, in part also beeamigrant labour and urbanisation in
the course of the last 150 years have resulted many changes, also in the formal
adjudication of family law, that we can no longenfidently apply our method of
reconstruction. This appliea fortiori for property law, where we encounter an
additional reason not to devote a specific disaus$bd human rights concerning
property: Gluckman has already extensively poirdetithe specific problematic of
property rights in Western Zambia, where propestyot regulated in its own right
but is merely an aspect of someone’s specific kstadus and hierarchical position.

the principle of equality: equality of all citizens before the law

Precolonial Nkoya society knew an hierarchical aradgof kings, freemen and slaves.
Slavess in fact constituted a complex category, comprisinghe one hand pawned
freeborn individuals, on the other hand individualso has been acquired as property

26|n the 19" century cultural and political boundaries betwéea lla and the Nkoya, especially the
Mashasha, identity were vague; hence Tuden's (19&®l)y of slavery among thella is also relevant for
our present goal; also cf. van Binsbergen 19@&sim and Smith & Dale 1920.
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by birth, as war captives, or through purchase. dhidren of slaves were under a
social stigma and often continued to be designasesdlaves, but their status was not
entirely identical to that of their parents. Intfagany children of slaves were marginal
figures because one of their parents may havedstve, while the other parent was
of royal blood. At royal courts it was a conscictsategy for princesses (whose
unrestricted love life was only limited by the istéaboo on the extensive category of
classificatory brothers) to chose their lovers framong slaves. As a result the
children from these, typically short-lived, relatghips were entirely at the disposal
of the power ambitions of their royal mother’'s brets, without any interference

from their slave father's side; for the slave wagally incompetent, and was

considered to be completely devoid of kin who catildmpion his rights.

The category of kings was not clearly demarcated dre same applied to the
category of freeborn men. The state of king (Mwema$ acquired through individual
election from among the entire clan owning a rditl. Therefore, outside his official
role, every ruling king remained the close conserggu kinsman or affine of non-royal
freeborn men, and largely subject to the normalalviegal rules. We can discern a
dynamic process in the course of which kings, ia 18" and 19' century, sought to
differentiate their position fundamentally from that their freeborn subjects. Thus
these kings sought to introduce legal inequality tfemselves. However, may cases
of the abandonment and impeachment of kings, eveggide, make it clear that the
kings did not succeed in their attempts to cregierananent, different legal category
for themselves. They remained largely subjectethéageneral legal order.

However, within that overall order the king occup & special place. The king (until
well into the 14 century the incumbent of the kingship was oftewaman) had
certain unique, inalienable rights, for instanceroall sorts of royal regalia, animal
species, gami, fishing pools, luxury goods, the royal spouses, &he standard
punishment for infringement upon these rights weatld, or else the most gruesome
mutilation. How much the royal law differed fromathattending non-royals may be
gauged from the fact that on the eve of a pretémdecession to the throne he had to
commit ritual (yet very factual) incest with one loiE (classificatory) sisters — a
custom that only at the installation of Mwene Kahldubama in 1994 was no longer
followed.

The extent to which the king remained subjectetheomore general legal order is clear
from the following example. C. 1850 Mwene Shiyengmle, attempted to place
himself outside the general legal order by revid&dya family law in such a way that
court cases about adultery was no longer be adstesaind he himself in his capacity
of king would have unlimited sexual liberties vis4a the women at this court. As an
expression of the absolute rejection of his pietdegislation by his followers,

27 Cf Gluckman 1943.
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Mwene Shiyenge was denied the tribute on which igety depended for his
livelihood: kings cannot perform productive labotttaving died of hunger he even
was denied a decent burial, ‘he was buried by tite’ &van Binsbergen 1992, where
also the other cases are to be found).

Among the category of the freeborn also statusmdiffces were to be found. A very
low status had the court musicians, even thoughwidre clearly distinguished from
slaves. The daily performance of the court mussiamice a day at dawn and sunset
was the most obvious symbol of the presence okitiggat the court, and of his good
heath; not only was the king saturated with sojanisolism, also the good health of
the king was considered essential for the fertitifyhe land. Despite their low status
court musicians were protected by the general tgar. In the final years of the"19
century Mwene Kahare Shamaménahen in his cups killed his musicians on the
accusation of adultery with his queens. When tlee asas reported to Lewanika
(whose very own court musicians were Nkoya, likeogker Western Zambia), he
denied the Kahare kingship the right to a royahestra, and only in the 1930s this
punishment was revoked.

Slaves however did not share in such protectiomftibe general legal order. Their
status was characterised by the lack of a numblenmn rights, including that of the
integrity of their person and their live. The owrgauld beat a slave, even put to
death, without such behaviour counting as a crintelkeeing punished. Moreover the
slave did not have the human right of freedom of/eneent: the essence of being a
slave or a pawned person was they he or she hegbential alternative besides the
master’'s home. This is a very fundamental fornegélinequality in a society where
the entire social life of the freeborn consistedsutcessively playing out, in the
course of one’s life and career, the various regidealternatives at hand: through
moving to a different village (often when socialat®ns in one current village had
become unbearably conflictuous) one gained acaessnew kin patron, and to new,
effectively solidary clusters of co-residing kinsmeuntil such time when, having
grown older, one could establish oneself as kimgrator junior kinsmen on the move.

Slavery was formally abolished in the 1910s andatsual social manifestations
slowly disappeared in the course of the first balhe twentieth century. However,
to this day the villagers, especially in the neamity of royal courts, can point out
individuals, families and villages that are clainteddescend from slaves and that
therefore are accorded lesser actual rights td paticipation within the local social
and judicial system. Formal exclusion from the giadiprocess is no longer possible,
but informal sanctions are unmistakable, in suchfoas gossip, insults, objections to
courtship and marriage, etc.

28 A decade earlier he had inherited the Kahare rotfalat the intercession of the Lozi king Lewaaik
Lubosi, partly in recognition of Shamamano’s outdiag performance during Lewanika's lla
campaign.
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freedom of expression

The basic idea underlying Nkoya notions of sodigbiand of (informal or formal)
adjudication is the open negotiation between equhbs free exchange of ideas and
words, as expressed in the central concefxuedmbdla,to have social conversation,
to dialogue’. In this context freedom of expresstmunts as a fundamental right of
every free man. Also mature women could shareigright and as such could speak
in communal meetings and court cases, albeit gleart at the same footing as men. |
have no indications whatsoever for some freedoexpfession on the part of slaves.

We have already mentioned the Nkoya court musicianthis connection they take a
special place. Their sorfgscontain stereotypified praises of the king, in ebhihe
singers speak on behalf of the entire kingdom. H@resongs of this type are usually
combined — in a manner reminiscent of West Africards jeli, ‘griots’) — with a very
different genre, in which the specific professiogaup of the musicians themselves
addresses the king about their miserable conditaditife and praises the king for the
way in which he quenches their hunger and thiree Nkoya consider this clearly as
a form of freedom of expression. For people in #eba roles it is impossible to
express his grievances and wishes directly in terview with the king (protocol
prescribes that all official conversation with tkimg takes place via the Prime
Minister — an elected commoner). However the sarg @ptional element in a
repertoire of court songs which are sounded evargnimg and every even in the inner
yard of the royal palace, while the king listens tteem inside) is the forrpar
excellencen which petitions may be uttered without the highking addressee being
allowed to take offence. Now we understand why Nkoyusical culture is pressed
into service for political goals under the postecudl state, in the form of the annual
Kazanga festivell? a traditional royal harvest festival to be reviwedhe early 1980s.
In the Kazanga festival a representative repertdifdkoya music, song and dance is
packed into a two-days’ formal programme and p enéat before a massive audience
at the Kazanga festival grounds in the centre obfrifa district. Here the superior
addressee is no longer the king (whose preserite &stival has been relegated to a
piece of folklore itself), but a national state’snister or junior minister, whilst the
entire Nkoya people takes on the role of musiciadendog in this connection. In this
very different context, again, one prefers to ussiminstead of verbal petitions and
mass demonstrations, confident that music is the-tionoured means for the person
in a subaltern role to express his opinion and sieed

Criticising the king openly and frankly was a getigrrecognised and used right of fee
villagers, especially of members of the royal caucansisting of hereditary village
headmen — often close kinsmen of the king anyway.

29 A collection is ofered by Brown 1984; also cf Wanga 1978.
30 Cf van Binsbergen 1992, 1995, 1999, 2000, 2003.
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Having focussed so far on freedom of expressi@danstitutional context set by the
state and its highest officer, the right to freedoinexpression also existed explicitly
among and between non-office-bearing members ofyllsociety — albeit in a more
limited form, but again linked to music and dan&e.public festivals (girl's puberty
rites, name-inheriting rites, funerary rites) it syand still is, usual for particular
individuals to expose the shortcomings of othersspmt in improvised mockery
songs, addressing adultery, laziness, defectivéybbylgiene (especially a woman’s
failure to keep her own body, and that of her maener, free from visible hair in the
armpits and pubic range), defective discharge ofitahaand kinship obligations,
excessive boasting. In the ceremonial context ofi fwblic festivals, the victim is not
allowed to take offence — even though in most ocdateutside such festivals criticism
between equals would easily lead to court casesherground of insult. But even
though the victim may not take openly take offerthe,publicly sung mockery often
results in resentment, fights, and even in thanistsuicide.

Unmitigated freedom of expression, finally, occumsthe specific context of joking
relations, such as exist between the members oégalans, e.g. between the Smoke
clan Wishg and the Firewood clanMukun), whose complementarity becomes
manifest once one realises that it is the destrnctburning) of firewood for the
production of smoke, which enables the honey-hutteamoke out bees from their
nests and appropriate their horséyn the most literal sense, joking partners have a
right to demand the very shift from each other’'sijpoand even to appropriate each
other's possession without explicit permission, bwutth impunity: such
appropriation is not admissible for persecutionhast. The also can say anythingto
each other, including (what would otherwise havenasults, and far-reaching sexual
allusions, even touch each other's body in the nmstate and intrusive manner,
without offence. Paired clanship also makes thenglpartners in question into
classificatory grandparents and grandchildrensiagl that few generations ago the
one group has given a wife to the other group eroéifter an episode of intergroup
violence. Such joking relations are not limitedttee Nkoya but are found all over
Zambia, even in modern contexts of urban ethnieitwhere for instance Lozi and
Tonga, and Bemba and Nsenga, are each other'gyjpkirtners / grandp arer#s.

right to association and meeting

In many situations (festivals, court cases, ritulgserals) to which the human right
of association and meeting could be more or lepdiable, people could assemble at

31 Thus Smoke acts as a catalyst linking the frewolash with the clan associated with bees and
honey. Underlying this and other Nkoya clan nomaoice is a cyclical system of elemental
transformation, which has parallels elsewhere inc&f(e.g. among the Tswana; clan systems with a
remarkably convergent nomenclature are found a#r antu-speaking Africa), but also elsewhere in
the Old World, fom Japan to the Aegean regionyah Binsbergen 2009; also cf van Binsbergen
1992.

32 Cf. Stefaniszyn 1950, 1964; Tew 1951.
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the initiative and in the presence of the villagadman, valley chief or king. Under
those conditions it is difficult of assess whettieir meeting would also have been
possible without the explicit approval of such digres of the precolonial Nkoya
state.

However, there were also situations in which aiseadf the populated assembled
without formal authorities present, for instandee titual assemblies of the hunters’
guild; of cults of affliction venerating supernatlibeings different from the local
ancestors and thus outside the control of villagadman and kint; and from the
1920s on also Christian churches and syncretistis.cAll these groups displayed a
non-communal model of organisation, in the sensé tiney brought together people
who in everyday life were not each others’ neighlbpulose kin, or fellow-villagers.
In other words, these groups formed ‘congregatitva did not reflect everyday
social organisation but that cut across, even deané challenged, that organisation.
Sometimes kings and headmen participated in thesgg and tried to bring them
under their control. In some cases and in certie#rlg defined periods the hunters’
guild and the organisation of boys’ puberty riteew extinct among the Nkoya) were
clearly instruments of power for the kitfigand as late as the 1930s king Mwene
Kahare Timuna sought to use healing éalesid anti-sorcery movements for the same
purpose. But apart from the request for permiss@mstablish the first Christian
churches in the region, | have no information oy eguirement of royal permission
for these organisations and their meetings. Thikes@ probable that certain notion
of this human right forms part of the traditiondtdya legal order.

freedom of movement

Above we have already pointed out the fundamentglifeance of freedom of

movement for Nkoya social organisation, and thdéeddhce between slaves and
freeborn people in this respect. Yet also for feeelpeople the freedom of movement
knew significant limitations. A freeborn person has number of residential

alternatives on the ground of her or his belonginthe mother’s kin, the father’s kin,
the grandparent’s kin, their joking partners’ ketc. To effect any specific one of
these alternatives, by taking up residence inferdifit village within the territory of

the same valley chief and the same king, did natepa problem but usually did
require specific permission with a view on accessdw agricultural fields in the new
place of residence; such permission was hardly efased, but it did amount to a
recognition of the valley chief and the king asesoin which (in the popular view) the
communal land had been entrusted, or (from thepzetsre of these high-ranking
office-holders themselves) &wners of the Land a category of the greatest politico-

33 Cf van Binsbergen 1981.
34 Cf van Binsbergen 1981.
35 yan Binsbergen 1992, 1993.
36 yvan Binsbergen, 1981, 1972.
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legal significance throughout Central and West @&siri Meanwhile, taking up
permanent residence outside the territory of onegnal valley chief and king was
seen as a serious infringement on the power arbaiyt of these dignitaries. For, as
in many other parts of sub-Saharan Africa, amorg htkoya, too, power was
primarily perceived in terms of the number of adukile followers. Hence specific
formal permission was required for such permanepiadure — and if it was conflict-
ridden (as was usually the case), one ended upxaotly as a slave at the court of an
alien king, but at least as a suppliant. We see ¢kian for freeborn persons the
freedom of movement was limited by the precolommijgenous state. In the first few
decades of the post-colonial statehis principle still obtained: whoever wishes to
move to the territory of a different traditionahdker (chief, king), still needed a formal
letter of introduction from one’s original traditial leader — and such a letter could
only be obtained as a result of a formal interviewyhich the reasons for the move
had to be explained and justified.Also royal permission was required for
establishing a new village in a unoccupied spagen & the move did not take those
involved outside the territory of their originahkj.

My very detailed biographical data since the endthe 19" century, on many
hundreds of adults displaying an enormous volum@diidual residential moves,
and more cursorily my oral-historical data on t9¥ and 18 century, make it clear
that these limitations were only of a relative mafland easily overcome. Moreover,
part of these residential moves in the precolgpét have to be explained not from
individual motives of maximising (of access to hogtgrounds, fields, and a more
attractive array of nearest neighbours and closg kut from the mandatory
displacement of a royal court after the demise pfevious incumbent of the throne.

Next to residential movement, the freedom of movenfer the sake of trade was of
considerable importance. The kings had no effe¢ctage monopoly on local produce
(except for royal things such as leopard skins),tbay did aspire to control over the
long-distance trade with Portuguese, Ovimbundu Swdhili. It remains a matter of
further research whether itinerant individual logeétty traders dealing in local

37 My ethnographic data on this point only reach luh€i95. There are indications that since, this
regime has considerably relaxed.

38 Throughout the 20 century including the period of colonial rule (090964), the management of
the Village Book (a register recording, in detdlie population of a village for purposes of taxa}io
was one of the headman’s main prerogatives, amardamt him official status with the colonial state;
co-ordinating this interface between the villagd &he state was, moreover, one of the kings' (now
demoted to be calledhief§ main claims to authority and recognition. Quitesgibly, the rigid
settlement pattern associated with the requireroéfttrmal permission ffom one’s traditional leades
for nearly every residential move, was in the fpce a colonial pattern, projected back into the
precolonial past in ways that cannot be ascertaivittbut more specifically focussed further resiearc
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produce (e.g. beeswax, tobacco, ironwanejth the region, needed special permission
from their king and had to cede part of their inedim the latter.

inviolability of the dwelling

Among the Nkoya there is a clear notion of theafability of the dwelling. As in
most cultures, this relates to an entire complexhef symbolic structuring of the
human space, which has cosmological, kinship andegeaspects that are not in the
first place legal. There are plenty of indicatidhat the sense of the privacy of the
living space is greatly developed among the Nkoged fences and reed mats protect
the personal space (especially sleeping roomsgtsodnd bathrooms), paths are
conducted at some distance from the village yand, @ strong sense of etiquette
makes it inappropriate to enter a yard withoutt firaving stopped at its boundary,
having called for permission to enter, and haviaged for that permission.

The human right of the inviolability of the dweljron the one hand regulates the
relations between the citizen and the state: frmeffom visitation, from military
intrusion into one’s house, etc.; on the other hdms right regulates the relations
between citizens: the state and its legal instrasare to protect the dwelling of one
citizen from intrusion by another citizen. | wouldt know of any cases from which
we could derive local historic views concerning gloeess of traditional Nkoya state
officers to Nkoya citizens. However, numerous cooaises among the Nkoya
involving theft, adultery, premarital sexual intencse, are juridically admissible also
on the grounds that they amount to a violation he# privacy of the home. An
example from c. 1860 is the following:

‘The daughter of Kancende (...) became the LihaQuoegn] of [Mwene Munangisha’s] elder
brother Shikongi. Mwene Shikongi had a conflict twhis younger brother Munangisha because
the lattertrespassed in his elder brother's hou3édien Mwene Shikongi said to his younger
brother:
‘“You committed incest / broke a taboo! Just pay anglave and marry her [Kancende's
daughter] so that she shall be your wife.’

unassailability of human dignity and of the human person,
including the inteqgrity of the personal body

Also for this human right we must distinguish betéwéehat aspect which regulates the
relations between citizens and the state, andas@aéect which regulates the relations
between citizens, with the state acting as arbiter.

39 |n addition to the Zambia National Archives (sorekvant fles listed in van Binsbergen 1981:
399), information on the extensive volume of lotade in the 18th and 19th century can be gleaned
from the following publications: Miracle 1959; Fid970; Gann 1954; Guiggin 1974; Roberts 1971;
Sutherland-Harris 1970; Tabler, 1963; Vansina 1962 Oppen 1993.

40 Likota lya Bankoyach. 44: 3f, see van Binsbergen 1992, italics ddde
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Nkoya state could develop, in the course of thef@s centuries, because of the rise
of a violent, male-centred ideology. This denied anoded the principles of the pre-
state world-view in Western Zambia: an harmonic laeeficial interplay — with great
female contributions — of human society, naturel #me supernatural, where the
indispensable rain (featuring as the demiurge MV&ain’, the connection between
Heaven and Earth) would fall in adequate quantipesvided humans refrained from
murder, incest and sorcery. With the new ideoloigg $tate appeared as the main
institution of violence, saturated with contempt tbe human person and for human
life.41 An executioner's axe and executioner's sword dtdlong to the regalia of
Nkoya kinds, and in these respect they are at awutér their Lunda en Luvale
neighbours among whom the major royal regalia tasof the horribld.ukanao a
bracelet woven from human penises. Among the Nkeyecutioners Tupondwa
make part of the formal organisation of the royalrt, and their task was not only to
execute criminals after due process (a task noerved to the central administration),
but especially imprinting the population with a serof royal terror — and the latter
task they have continued to discharge throughowt 26" century. It is the
executioners who guarantee the unimpeded availabilisp ecific medicine (prepared
from parts of the human body, especially the brainat is deemed to be
indispensable for the survival of the king — whioakes the king an ogre and a witch
in the eyes of his subjects. The executioners glsaranteed the populations’
preparedness to pay tribute to the kind, and t@uporvée labour for the upkeep
of the palace. Important events in the life cydié¢h® royal court demanded human
sacrifice, such as completing the royal fence erphlace itself, or the interment of a
king. Also the royal drums required human sacufidike among the Lozi. Nothing
indicates that these practices are entirely thaighe past, on the contrary.

Especially for the 1®century, male Nkoya kings there are plenty of repo
concerning their arbitrary, blood-thirsty violatioof the human right of the
unassailability of the human person. These repdrtsyever, at the same time
indicate that such state action was clearly segnthle general population, as the
violation of a human right.

For, against the ostentatious contempt for theqreesxd human life on the part of
the Nkoya state, we should mention the very stesnghasis on these values in daily
life among the Nkoya villagers. Violence and sekyatonstitute the two obvious
conditions to test the existence and applicatioth@ human right. Towards the end
of my argument we will see how the human right leé tignity and of personal and
bodily integrity, from a Nkoya perspective may leers not as isolated values, but as
the specific application of a more general fundamieright: the right to ‘the good
life’. Also another cosmopolitan human right, that the freedom from inhuman
treatment, may also be accommodated in this plaage may then juxtapose the

41 van Binsbergen 1992; also 1993, 2003b.
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village and the royal court, we can only concluldattthe village offers a much more
ideal situation for the enactment of this humahtrighan does the royal court. Hence
my emphasis, in other studies, on the culturalahsouity between royal court and

village in this part of Africa — as an importantpast of state formation in the

precolonial period.

In regard of violence in village situations todaytside the context of kingship, we
may say that such violence occurs only very rarelfiile even the mere threat of
violence is actionable in court, aadfortiori actual physical violence. Various social
mechanisms (the bodily isolation and containmentthad fighter by third parties
present; and the fact that it is socially accepgtedvoid a provocation to violence,
even to flee from it), result in a situation whénéra-village violence is limited to
situations of extreme provocation, to drunkennes$o a crisis psychosis (notably in
cases of sorcery accusation and of bereavemenich wdnd to go hand in hand, since
the notion of natural death has remained alietéd\tkoya life world).

In regard of sexuality, we should in the first @lawention that the domain of personal
integrity does not coincide with what is understdonydthis concept in urban North
Atlantic society today. Among the Nkoya, merely Koy at, or even touching,
whatever part of the body (except the sexual orgatise narrower sense), regardless
of whether it is covered by clothing or not, is rs@en as a violation of the human
right in question, and is not admissible for adpation. Touching is here a normal and
constant aspect of any social interaction betwespmale and between unequals,
regardless of gender and age, and thus appearsngiitate a neutral lightning
conductor for social and erotic tension. As a ftesalmuch larger part of Nkoya
society is immune from the sexualisation and eabios than is the case in North
Atlantic society today. For instance, until deejiyo the twentieth century female
breasts constitutes body parts that could be fréslglayed in public; only the last
few decades this view has changed. Even the sesgaals are not beyond the view or
touch of recognised joking partners, and with impunHowever, a totally different
matter is sexuality (which among the Nkoya is almesclusively conceived as
heterosexual genital coitus). Coitus clearly fallgdside what is permissible in joking
relations. On the one hand, a married woman'’s $gxusithe exclusive prerogative of
her husband — as a result, violation, by anothem, roé this right acquired from
marriage, is a private-law offence, and as suchisxibte for adjudication. The only
traditional exception to this rule is the recogdisgbling equivalence i.e. the mutual
interchangeability (from a point of view of permise sexual access) of sisters, and of
brothers — provided it is applied with discretiérOn the other hand, a man, even a

42 Therefore the quarrel between Mwene Shikongi aad/bunger brother the then Prince Munangisha
must probably be interpreted as an ofence ag#isgs royal (in this case: the QueenO rather #gan
brother-in-law / sister-in-law adultetput court For in Nkoya society, the latter form of transgien

is very far fom exceptional given the principlesibling equivalence, and under certain conditions
(prolonged absence of the lawiul husband) evenlppeterated.
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male spouse, must ask his female partner's exmpleimission for every new coitus,
regardless of the existence of a permanent sesfafibnship between those involved,
regardless even of marriage. A man’s coitus withdwn wife while she is asleep is an
actionable offence, even a recognised ground fasrde. The justification of this rule

and its heavy sanctioning lies both in its violatiof bodily integrity, and in the fact

that such behaviour reveals the man as a factymbi@ntial witch, as one * who might

as ell do it with a corpse’ — witches are reputeérigage in necrophyliac sexuality.

The principle of the integrity of the human personl dignity is also clearly reflected
in Nkoya views on children. Children are greatlylobed and receive plenty of
affection, they are seen as scarce (which is jadtby the strikingly low reproduction
record of the Nkoya), and there is great comp etitietween kin group over the actual
control over specific children. This must be segairest the background of a bilateral
kinship system where each child effectively belonggh equal strength, both the
mother’s and to the father’'s kin. Kinsmen from siles constantly scrutiny each
other’'s behaviour as parents and educators in ¢odeatch each other committing
recognised offences, which are then vocally exp.ofeeé reason for such criticism is
not only the hope of taking over the control (hededactothe custody) over the
child from rival kin, but also the more principlggbint of view that a child is
vulnerable and may easily be forced to do thingsohd his age and capabilities. If a
mother allows her small child to burn its finger emhmaking the kitchen fire, or to
sustain other light injuries, then immediately ls&sters-in-law will rush to her and
demand a compensatory payment of a few pence (ibe gf one helping of home-
brew village beer), which will then be made in test of spirits. More serious is the
case when one of the parents or care-takers impases the child beyond the
accepted limits of its age and capabilities. Whgspéells a toddler to fetch a bucket
of water that is clearly too heavy for the chilat ronly invites general ridicule, but
also risks that all women of the village burden tiffender with accusations, threats
of pressing charges, and terrible insults. Suchighmment is already invited by such
an apparently minimal offence as letting a babynseuand dance on one’s knee. In
such a case it is far from imaginary that all woroérihe village, to the offender’s
dismay and humiliation, take off all their clothes the spot, and throw themselves
naked upon the offender, shouting:

‘Very well, you wanted us to dance? Now we shahad

Note the complete identification of the adult wométh the wronged child. What is
in fact involved here is that disrespect for thealdéh natural limitations is

symbolically reduced to a reference to uninviteglialty as (after murder) the most
blatant violation of bodily integrity imaginableadk of respect for the child is
transformed into rape, and the group of village wopnin their formidable expression
of vocal gender identity (all the more reinforcedthe extensive puberty rites which
they have all undergone) becomes some sort oframé-brigade. M eanwhile there is
here also an element of sacred nudity: the protgstiude women also invoke the
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power and identity of the ancestors, the ultimagteders of every child (and every
human being in general).

This respect for the human dignity of the tiniestrmbers of human society has a
profound background: the circle of generationslasear time and time again, and the
youngest generations are considered to be reirt@ameaof the elders who passed
away long ago. They bear their names (given to tdenng elaborate and breath-
taking name-inheritance ceremoniésand therefore they are often addressed by their
very parents by the kinship terms that are normaerved to address parents and
grandparents. Little children not only represerg, ttemographically so vulnerable,
hopes of the kin group, but also its past and hitagermative order.

The public humiliation just described constitutese dhe most powerful informal
sanctions that Nkoya society has at its disposakiprivate-law relationships. In
this respect it is only surpassed by the lynchihg witch, to which we shall come
back below. Instances of such humiliation are rgveople avoid to risk its
administration at all costs), and this distingushitem sharply from the most
characteristic forms of social control among theoik people: singing of improved
mocking songs at festivals, as discussed above.

freedom of religion

This appears to be a value which hardly resonai¢sprecolonial African societies.
Nonetheless, in the formation of the Nkoya as @rdisethnic group, an attitude akin
to the human right to freedom of religion is replte have played a considerable role.
The dynastic branches which, after a few centunesuld produce the current
dynasties among the Nkoya people, left their Luodgarlord Mwaat Yaamv in
Southern Congo after several humiliation (they allegedly housed at the capital’'s
pigsties), and the Nkoya rejection of the male piybetes Mukanda involving male
genetic mutilation) which were controlled by the Mav Yaamv# The tradition of the
Humbu war (which present-day informants would gkusomewhere in the second
half of the 18 century CE) is interpreted as the Lunda king®mtit to impose
these male puberty rites once again. In fact thiohy of the Nkoya’s relation to male
puberty rites shows complex oscillation betweeeaté&n and re-instalment, and only
a century ago Mwene Munangisha, who himself hadréiglly Lunda background,
sought to re-introdudelukanda— but it is significant that he did not succeed.

43 van Binsbergen 1981, 1990.
44 yan Binsbergen 1992, 1993.

45 This is the version of Nkoya history are presemtygdny numerous oral-historical informants since
1972, and as rendered in my extensive study of Blkanecolonial state formatiof,ears of Rain
(1992). That book was predicated on a literalistpranor less presentist reading of Nkoya oral
traditions: as if these dealt predominently withl revents taking place in South Central Aficahie t
last few centuries before the imposition of colbmide. My subsequent, extensive exposure to global
comparative mythology and to the texts and tradgiof the Ancient Near East, West Asia and South
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The nineteenth century in Nkoyaland saw the riseutib of affliction, imported from
elsewhere (especially from the East). This divedithe range of religious expression
in Western Zambia — until that time ancestral andat ritual has been paramount. In
the twentieth century this diversification procegderther with the arrival of a
variety of Christian missions and of syncretistidt€. Traditional leaders did give
selective and partial support to these developmdntisthey did not jeopardise the
growth of other expressions than those favouredhemnselves. Freedom of religion
appears to be a human right that is not withoutifssgnce within the traditional
Nkoya legal order.

the right to due process

This human right is certainly relevant in the Nkagantext, as is manifest from an
enormous emphasis on litigation, from the enormanmunt of time reserved for
litigation, the care with which recognised procextuare considered and applied, the
opportunity which all adults have (including wome) participate in the legal
process, etc. Of course, this does not at all intpst the rules of legal proof and of
sentencing are parallel to those applied in Nortlamtic courts of law. OF that the
administration of justice, interwoven as it is wittterests and power relations in
everyday life and at the royal courts, could everabsolutely objective — but these
reservations may apply all over the world.

The human right to due process was not always tefédg applied. Kings have a
considerable freedom in the imposition of punishimearcluding capital punishment.
However, the case of Mwene Shamamano’s musiciam®mgrate that this freedom
was not unlimited. Another form of defective legalirse, or even its absence, is that

Asia, brought me to consider an alternative readihiykoya traditions: as the greatly reworked and
localised versions of ragmented mythical matediatulating all over the Old World, and in part
hailing fom Ancient Egypt and the Ancient Near Agehe Nkoya traditions about the exodus fom
Mwaat Yaamv capital, the arrival in present-day kand, and the selective renunciation of male
puberty rites, can be argued to contain parallakth whe Exodus (now considered to be largely
mythical as well, by specialists in Biblical stuslieof the Ancient Israelites ffom Egypt to the
Promised Land (not necessarily mediated throughs@am or Islamic teaching — also food stories
similar to that of Noah are found in South Cent#dica, as a result of precolonial and pre-world
religion continuities), — and with the Gypsies fd@outh Asia, feeing a brutal Muslim king seeking
to impose circumcision. Nkoya traditions assodhteearliest kings with ironworking and music, the
very specialties in which Gypsies have excelledubhout the Old World; the alternative name of the
Kahare kingship is Kale, which throughout the Ol serves as a Gypsy personal name meaning
‘Black One’; Mwaat Yaav, although the name of aggised major kingship in Southern Congo, in
fact means ‘Lord Death’, and the traditions surding this kingship merge with mythical themes,
throughout the Old World, of the king of the underd. Cf van Binsbergen 2010. For our present
argument, it is immaterial which interpretationtibé Humbu war etc. is closer to the historicalttrut
What is important, and remains unaflected by thet@pretational alternatives, is that the right to
denounce a central socio-politico-religious ingtdn such as male puberty rites, is afirmed in ko
traditions as recorded in the early™2@ntury, and therefore indicates the existens®wfe parallel to
the human right to feedom of religion.
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of so-calledinstance justicewhich was still found in South Central and Southe
Africa in recent decades. In these cases a crowithwnass-psychological processes
have easily convinced of the guilt of a particuahvidual in their midst, and keen of
having satisfaction, proceeds to physical violenict the targeted perpetrator, even
to the point of killing (lunching), without a trac# objective due course. Today, the
perpetrators are usually suspected of theft inipubban situations such as the
street, the market, and the bus station. Ii-Zhd early 2B-century Nkoyaland
sporadic cases occurred of lynching of fellow-giles suspected of sorcery.

This already demonstrates that the human rightr@sgeomeone’s innocence until
guilt has been proven, does not lie deeply anchiardie Nkoya legal consciousness.
Or perhaps we should say that, in addition to dwecgss, one allows other
procedures in order to demonstrate quilt. Her divon, rumour and personal
intuition came and come often in the place of dumcess. This is already clear from
the constant stream of sorcery accusations, whéste ftontinued to constitute an
important aspect of the social process among theybBlkand most of which remain
without formal adjudication.

Outside the context of family law | have no indicas of specific and deliberate
innovations of local traditional law, and henceal’é no means of ascertaining whether
there could have been a local human right prevgritie retrospective application of
new legislation.

freedom from slavery and forced labour

We have already seen that this human right hasichrtno equivalent in the
traditional Nkoya situation: slavery and corvéeolabfor kings (also by freeborn
persons) have belonged to the realities of Nkdigaright up to 1930, and traces of
these institutions can still be found. Meanwhile tolarisation of Nkoya ethnic
consciousness in the face of Lozi hegemony hastteadsituation where, for Nkoya
after 1950, slavery and forced labour are seeharfitst place, and in a very negative
sense, as associated with the high-handed praetitesvhich Lozi rules imposed on
Nkoyaland from the late ¥9century. However, the Nkoya kings’ own practices d
not differ markedly from those attributed to theiore powerful Lozi colleagues.
Therefore we seem justified to see, in these Nkey@onstrations, not so much the
indications of a deep-seated local human rightnagalavery, but merely the selective
application of a cosmopolitan, modern anti-slavidigm.

It is somewhat remarkable that, to the best of mgwKkedge, notions of slavery and
forced labour were hardly ever applied to the agmees of many Nkoya labour
migrants, since the 1860s, as mineworkers and amd#hin Zimbabwe and especially
South Africa. Over the decades nearly all of my kanformants, and especially
those having themselves worked,( often for decadgdabour migrants in the South,
seemed to lack all awareness of the despicablerenatiu colonial and capitalist
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exploitative production relations. The colonial ipdrwas, in retrospect, euphonized
as a period of plenty and unlimited movement, slyacpntrasted with the miserable
conditions that came to prevail in the countrysafl&Vestern Zambia when, after a
century of extensive dependence on labour migratioe borders were closed for
outgoing labour migrants to Zimbabwe and Southcaffrom 1965. Lest the reader
may think that | am merely imputing my own prejudicto my informants: the
latter’'s assessment of the colonial and capitsitstations they had lived, never failed
to shock me. | undertook my fieldwork in Nkoyalafndm an increasingly M arxist
point of view, greatly influenced by the radicahtiecapitalist and anti-colonial
overtones in the work of Max Gluckman, Jaap vars&eland H. Jack Simons, who
were major influences on my work as a young antbi@gst in Zambia. | suppose
my informants’ surprising acceptance of their eigrares under colonialism and
capitalism sprang from their own historical conteidn on this point. The racialist
humiliation, segregation, extensive limitation beir freedom of movement and their
being forced to live a bachelor life abroad regsslof their actual age and family
circumstances, were probably compensated, in twisciousness, by the much-
coveted opportunity to earn, as a labour migraashdor hut tax, head tax, clothing,
bride wealth, a gun, as well as the opportunitygeéb away from the local village
society, which especially for young males was oftenflict-ridden, oppressive and
exploitativess

This concludes our exploration of cosmopolitan hamghts in the traditional Nkoya
context. However, our data still have a surprigeufoin stock.

Nkoya human rights that do not seem to have
equivalents in the usual cosmopolitan catalogues of
human rights

| have already indicated the artificial elementalved in the approach we have
followed: the demarcation and serial treatment dfsainct category of human rights
within the ensemble of Nkoya culture and societithdugh to some extent inspiring
and illuminating, this is not an approach which sidell justice to the specifically
uniqgue nature of Nkoya culture and of its legal teys Not only do we make
distinctions which are not, or were not, made by ltital actors themselves; also our
departing from existing, cosmopolitan categorieshoman rights imply the risk of
overlooking that which Nkoya participants themsglweould prefer to see as their
most central human rights.

46 Cf van Binsbergen 1975, a.
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This central human right lies in the ideal of ‘dd life’, ku-ikala shwéahe ‘to dwell,
to life, to reside, in well-being, in good will'. Ais means freedom from iliness and
hunger, from unnecessary conflict and fear, an@@&ally, freedom from sorcery.

For centuries now, every Nkoya individual has pthyepart in a remarkable musical
chairs: born in a particular village, she or hehegees, through residential moves, (a)
his or her main kin patron and protector (elderskian, mother’s brother, and
especially village head, who often combines theiptes two qualities in his person),
and (b) the composition of the cluster of co-regjdkinsmen (fellow-villagers), in
such a way that in the result the central Nkoyediideal finds optimal realisation.
The ideal kin patron is the one who enables hievdr/fellow-villager to enjoy ‘the
good life’; the bad kin patron is the one who faighis obligation — who, because of
his own conflictuous, ambitious and sorcery-ridébehaviour, threatens the stability
and integration of his village, and fails to satidfis junior followers, but instead
exploits them for his own material and mystical povambitions. Every residential
move of an individual or a family is inspired byethope of finally landing in the ideal,
beneficial kin environment; and every case of dedeath, crop failure or misfortune
destroys that hope again, and confirms the suspi@bways lingering deep down
anyway) that its is precisely the senior memberghef vilage who, despite their
heavy obligations and their adjurations to the amt, abuse these juniors, frustrate
their life’s ideal, and turn them (literally) intay stical sacrifices to unseen evil forces.
Because of the tendency to virilocal residentid@suand the very small average size
of villages, also for most women marriage meangsadential move to a different
village, and in her contracting a marriage (mosmeo are married rather more than
once in succession) she too is primarily guidedoy hope of finally securing ‘the
good life’ — the new spouse represents a packagewfand hopefully more positive
affinal relations.

Nkoya dependentss/ote with their feétthe express their opinion in the first place by
moving away; the latter, rather than litigationthe obvious response in the (almost
inevitable) case that after a few years a partickla patron turns out to be

disappointing. Yet from my own fieldwork, and froonal-historical sources, | have

known a few cases in which the senior kinsman,villege headman, valley chief or

king was explicitly, and in a formal judicial comtereproached for realising the ideal
of the ‘good life’; for his dependents. This mayrn&eto attribute to this ideal the

status of a central human right, in the Nkoya cxinte

The opposite of ‘the good life’ is sorcery, thecoddting manipulation of persons and
relationships with total contempt for the persahghity and integrity, sacrificing the
property, health and even the life of these otli@rshe benefit of the witches’ own
power ambitiong? Freedom from sorcery is an explicit human righthimi Nkoya

47 On sorcery among the Nkoya, cf. van Binsbergeri188d 2001.
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society, albeit one that has hardly been admiséanléormal adjudication within, or
even at the periphery, of the national legal systgiven the specific nature of
colonial and post-colonial national legislation, igthsees not witchcraft — for that
‘does not exist’ — but the accusation of witchcesftan actionable offenéeContrary

to other parts of South Central Africa, also fag grecolonial period we have hardly
any data on formal legal procedures in which Nkeyate officials confront sorcery
activities. This may perhaps be understood becslnsge officials tended to be
structurally perceived as sorcerers themselvesasecthey effected the explosion of
the traditional world order into violence and powerbitions, largely forced to do so
because of their mutual rivalry. The only sorceourt case which | myself attended
in all those years among the Nkoya, in 1973, turmatdto be one in which youth
belonging to the United National Independence P@dt{IP) acted as self-appointed
prosecutors, while the defendants were the kinghasiatourt dignitaries; hence the
court had the format and the rhetoric, but not piherogatives of an Nkoya Local
Court of Chief’s court (van Binsbergen 1975). I tourse of the 20th century the
battle against sorcery was in the hand, not so rafittaditional leaders and of Local
Courts, but of religious leaders (van Binsberge®119992). This leads us to pose the
guestion whether a human right that is not, perfamsot be, enforced by judicial
means, does not cease, by that very fact, to herarm right in the technical legal
sense.

These witch-hunters of the 1930-50s primarily legited their actions by reference
to a Southern African variant of the sect of Jeh&vaVitnesses, often in combination
with an older Southern African tradition of idewiiig witches because a specialist
‘smells them out’ (in an idiom borrowed from humg)n or through themwave
ordeak® the accused was forced to drink an alkaloid pos@pared from the bark of
the mwavetree — if he or she vomited the poison he wotkg &ind in the other case
the poison would kill the accusétFrom the late 1980s to the mid-1990s Nkoyaland
was the scene of the activities of a witch huntdled Tetangimbu, hailing from
Kalabo west of the Zambezi, and identifying as LewsVith minimum admixture of
Christian elements, and operating his own privedeegyard of exposed witches, Mr
Tetangimbu had modernised thevavemodel by the exclusive use of agricultural

48 The situation which Geschiere with Fisiy (1995%daibe as standard for post-colonial Cameroon
and elsewhere: of state courts actively confrontiighes as if their existence in the light of the

was selfevident and their mystical actions actid@ahas long been avoided in Zambia. Witchiinders
such as Mupumani (1913) were prosecuted for vagrand breach of the peace (van Binsbergen 1981);
and while the 1950s saw an enormous increase dfevéft accusations and selfaccusations in Western
Zambia (cf, Reynolds 1963), the legal action takgainst these alleged or selfproclaimed witches wa
again in such terms that the courts could refraim fattributing any factuality to the idea of witcht.
However, the sympathy of Kaoma district oficiats Tetangimbu, and my failure to get access to the
process documents in question (see below), sutjggtsthis situation is changing in recent decades.

49 For identification ofthe tree, cf. Gilges 1974.

50 On witchcraft eradication movements in South Gamfrica, cf van Binsbergen 1981, van Dijk
1992, Geschiere 1994, and extensive references thigee.
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pesticides, which in 100% of the cases led to ttmused's death. The district
authorities were hesitant and only intervened (#meh only half-heartedly and
ineffectively) after dozens of such murders, prdpdiecause the local population
greatly applauded Mr Tetangimbu’s actions as aneexly effective enactment of
their most dear human right, the freedom from ggrce

Conclusion

Our last example demonstrates that the situatiohuofan rights in a traditional
African environment does certainly not entirely rmide with the human rights
circulating within the cosmopolitan legal practexed theory. On the other hand the
inventory in the present argument demonstratesAfrata is not exactiytabula rasa
when it comes to human rights — not clean emptyedlat has to be filled with
apparently incomparably better, North Atlantic ggs, in the usual condescending
manner. There is no denial that the human- rightstson in many African states is
deplorable — despite recognised exceptions suBo&svana. It is rather surprising to
conclude that our judgment as to the arbitrarineisd terror exercised by many
African states would have been scarcely les negatiour assessment would have
been based, not on North Atlantic . cosmopolitamdru rights catalogues, but on the
human rights which already articulated themselvesai small part of Africa,
Nkoyaland, on the eve of the colonial period — @/le have reason to believe that
Nkoyaland was no great exception in pre-colonialoaf Such insight prompts North
Atlantic humanity, and brings us all to furtherleetion. Much further research on
human rights within the African traditions is negdaot only from a desire (now
somewhat dated) to vindicate Africa and Africanst blso because here may lie
sources of inspiration which could help us in atempts to formulate cosmopolitan
catalogues of human rights which, cleansed from tiNoAtlantic / Western
ethnocentrism, could have a truly global appedtld.iwould be more in line with
Gerti Hesseling's Africanist research over the gear

If a South Central African people on the basis siBblished ethnographic authority
can be demonstrated to have extensive, time-hodquagallels to North Atlantic
formal human rights catalogues, this has consiteerabnsequences. There is no
reason to assume that the Nkoya situation différirsgly from that found in
neighbouring ethnic groups in South Central Afreancluding those of the Lozi /
Barotse, and the Shona, whose legal institution®e baen studied in great detail by
famous ethnographers such as Max Gluckman and Halleman3! even though
their accounts are not specifically organised tghlight human rights. So we are
tempted to surmise that South Central Africa hagradogenous tradition of human-
rights thinking of its own, and that in this resp#te South Central African region

51 Cf Gluckman 1967 (1957), 1965, 1969; Holleman2195
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may not even be unique in sub-Saharan Africa. Triegght may help us to better
understand the African response to colonisationtaritie state, and to appreciate the
socio-cultural sources, both of anti-colonial psit@and of post-colonial protest
against state failure. It also means that we havedamewhat reconsider the facile
(essentially cultural-relativist, condescendingd dregemonic) schemes popular in
studies of the reception of allegedly alien NortHaAtic constitutional law in the,
allegedly pristine, African constitutional contegterhaps it was not absence of the
idea of human rights, but popular perception of ¢yeical, ethnocentric and class-
ridden, selectivapplication of familiar human rights that led to the specific popular
political responses recorded by modern historidsally, there is a puzzle here
concerning long-range historical relationships. Nforth Atlantic human rights
catalogues can be argued to have parallels in Soerbral African societies and if we
cannot attribute those parallels to recent Northtdorrowing during the Modern
Era, we have to look both at European and at gaiatitutional history with fresh
eyes. In the face of these parallels, it is unjikddat North Atlantic concepts of
human rights wee primarily the product of the Edflpdern Era — of the intellectual
climate of the Enlightenment, of the transformat@nstatehood according to the
Westphalian model after 1648, and of the seethinglass relations in the same
period. Much older, much less elitist, and much enaultural and communal roots
need to be reconsidered, —probably not unrelatdtig¢anstitutions of free citizen’s
rights (despite the prevalence of slavery!) thraughWest Asia, both shores of the
Mediterranean, and Europe, from the Bronze AgeTdme throbbing pulse of ancient
and medieval history, in these regions, is seldonsiclered to have been continuous
with pre-Modern sub-Saharan Africa — the latteussially considered to have been
largely isolated, and largely aloof from global diepments. However, my recent
work (exploring on very different topics than humaghts: comparative mythology,
comparative linguistics, and the comparative ethaqolgy of what | have called ‘the
Pelasgian realm’ ranging from West Asia to the @#n¥lediterranean) suggest far
greater continuity throughout the Old World, andudomake it thinkable that the
Nkoya human rights tradition, and that of the Nofttantic region, ultimately hails
from the same prehistoric or protohistoric epicepir

References cited

Anonymous [J.M. Shimunika], n.d., Muhumpu wa byaniiym mwaka - Nkoya, s.l. [Luampa,
Mankoya]: s.n. [South African General Mission], lauts collection.
Asante, M. K. 1990. Kemet, Afrocentricity, and Krnedge. Trenton, N.J.: Africa World Press

52 Ten years ago my support for Afrocentrism includihg Bernal variety would have made me assert
that this ancient epicentre was to be found insldeAfrican continent, but in the meantime | have
learned to appeciate the great and largely indepeéncbntribution fom West Asia — linked to sub-
Saharan Africa primarily through the Out-ofAfri&xodus (60,000 before present) and the Back-into-
Africa (fom 15,000 before present on, but inteéadifn the Bronze Age). Cf Asante 1990, 1992; Diop
1987, 1955; Bernal 1987; van Binsbergen 1997, 202010a, 2010b; van Binsbergen &
Woudhuizen, in press. Extensive references to gesttidies supporting the Out-ofAfrica and the
Back-into-Africa hypotheses may also be found innegent publications cited here.



37

Asante, Molefi Kete,. 1992, Afrocentricity. TrentoN.J.: Afica World Press

Bernal, M., 1987, Black Athena: The Afoasiatic Romf Classical Civilization, Vol. I, The
Fabrication of Ancient Greece 1787-1987, LondorneeFAssociation Books/ New Brunswick:
Rutgers University Press

Bleek W., 1851, ‘De nominum generibus linguarum io&f australis, copticae, semiticarum
aliarumque sexualium’, PhD thesis, Bonn University)

Brown, E.D., 1984, ‘Drums of life: Royal music asdcial life in Western Zambia’, Ph.D. thesis,
University of Washington, School of Music; UnivégsMicroflms, Ann Arbor.

Coldham, S., 1990, ‘Customary marriage and therutbeal courts in Zambia’, Journal of African
Law, 34, 1: 67-75.

Diop, C.A., 1955, Nations négres et culture: detiguité négre-égyptienne aux problémes culturels
de I'Afrique noire d’aujourd’hui, Paris: Presencidaine, 2d ed., frst published 1954

Diop, C.A., 1987, Precolonial Black Africa: A comptive study of the political and social systems of
Europe and Black Africa, fom Antiquity to the foation of modern states, translated fom the
French by H.J. Salemson, Trenton (N.J.)/Westporton(C): Afica World Press
Edition/Lawrence Hill

Doornbos, M.R., van Binsbergen, Wim M.J., & Hessgli Gerti S.C.M., 1984, ‘Constitutional
form and ideological content: The preambles of Emdanguage constitutions in Afica’, in: van
Binsbergen, Wim M.J.., & Hesseling, Gerti S.C.Mdsg@Aspecten van staat en maatschappij in
Africa: Recent Dutch and Belgian research on thécAh state Leiden: African Studies Centre,
pp. 41-100;

Doornbos, M.R., van Binsbergen, Wim M.J., & Hessgli Gerti S.C.M., 1985, ‘Ideology and
identity in constitutional language: Some fancapdh@frican examples’, paper presented at the
Special Meeting on ‘Constitution Making as a PoétiProcess’, Xllith International Political
Science Association World Congress, July 1985,sP 46 pp.

Fagan, B.M., 1972Ingombe llede: Early trade in South Central AfricAddison-Wesley Modular
Publications, 19 Reading MA: Addison-Wesley.

Flint, E., 1970, ‘Trade and politics in Barotseladdring the Kololo period’, Journal of Afican
History, 11, 1: 71-86.

Gann, L.H., 1954, ‘The end of the slave trade intiflr Central Afica: 1882-1912’Rhodes-
Livingstone Journal 16: 26-51.

Geschiere, P.L., with C.F. Fisiy, 1995porcellerie et politique en Afrique: La viande drsdres
Paris: Karthala, series Les Afiques.

Gilges, W., 1974,Some African Poison Plants and Medicines of Northehodesia Manchester:
Manchester University Press.

Gluckman, H.M., 1943Essays on Lozi land and royal properBhodes-Livingstone Paper No. 10.
Livingstone, Northern Rhodesia: Rhodes-Livingstbrstitute.

Gluckman, H.M., 1955Custom and conflict in AfricaOxford: Blackwell

Gluckman, H.M., 1965Palitics, law and ritual in tribal societyOxford: Blackwell.

Gluckman, H.M., 1967 (1957)The judicial process among the Barotse of NorthBhodesia
Manchester: Manchester University Press, 2nd editicst ed. 1957

Gluckman, H.M., 1969, edldeas and procedures in African customary law: &tsighresented and
discussed at the 8th international African seminaddis Abeba, 1966London: Oxford
University Press.

Goody, J., 1968, edLiteracy in traditional societiesCambridge: Cambridge University Press

Goody, J., 1986The logic of writing and the organization of sogie€Cambridge etc.: Cambridge
University Press.

Guiggin, A.H., 1974, ‘Trade routes, trade and awyein East Africa’, in;The Occasional Papers of
the Rhodes-Livingstone Museum Nos. 1MEénchester: Manchester University Press for tasi
for African Studies, pp. 145-65, reprint of the @%Hition.



38

Guthrie, M., 1967-1971Comparative Bantu: An introduction to the comparatiinguistics and
prehistory of the Bantu languages, I-IWestmead/ Farnborough/ Hants: Gregg Press

Hannan, M., 1974Standard Shona dictionary: 2nd editioBalisbury/Bulawayo: Rhodesia Literature
Bureau, first published 1959

Hesseling, Gerti S.C.M., 1981Ftat et langue en Afrique: Esquisse d'une étuddadique
comparative Leiden: Afican Studies Centre, Working Paper 3.

Hesseling, Gerti S.C.M., 198&enegal: Staatsrechtelijke en politieke ontwikiggm(Ph.D. thesis,
Amsterdam University), Antwerpen/ Amsterdam: Maaréuwer;

Hesseling, Gerti S.C.M., 1985iistoire politique et constitutionnelle du SénédRbris: Karthala;

Hesseling, Gerti S.C.M., 199ZFratiques fonciéres a lI'ombre du droit: L'applicati du droit
foncier urbain a Ziguinchor, Sénégdleiden: African Studies Centre Research Repod$o

Hesseling, Gerti S.C.M., 1996, ‘La réception duitdeonstitutionnel en Afrique trente ans aprés:iquo
de neuf?’, in: C.M. Zoethout, M.E. Pietermaat-Kr&& P.W.C. Akkermans, eds.,
Constitutionalism in  Africa: A quest for autochtaso principles pp. 33-47.
Rotterdam/Deventer: Sanders Instituut/Gouda Quint;

Hesseling, Gerti S.C.M., 200®echt en vrede kussen elkflmaugural address Utrecht Universiteit],
Utrecht: Studie- en Informatiecentrum Mensenrecli&M).

Holleman, J.F., 1952Shona customary law: With reference to kinship,riage, the family and the
estate Cape Town/ London/ New York: Oxford UniversityeBs.

Hoover, E.L., J.C. Piper & F.O. Spalding, 19704d]. ‘The lower courts in 1970'Zambia Law
Journal, 2, 1-2: 120-218.

Hoover, E.L., J.C. Piper & F.O. Spalding, 1970b, Phe evolution of the Zambian courts system’,
Zambia Law Journal, 2, 1-2: 4-25.

Kaiser, M., & Shevoroshkin, V., 1988, ‘Nostratidnnual Review of Anthropolog$7: 302-329).

Kawanga, Davison, 1978, ‘Nkoya songs as taped bgnWan Binsbergen: translations and notes’,
manuscript, author’'s collection.

Matumo, Z.l., 1993,Setswana English Setswana dictionaacmillan/ Boleswa/ Botswana Book
Centre, revised version of the 1875 edition of TBrown’'s Setswana dictionary

Meeussen, A.E., 1980Bantu lexical reconstructionsArchief voor Antropologie, 27, Tervuren:
Koninklijk Museum voor Midden-Afrika

Miracle, M.P., 1959, ‘Plateau Tonga Entrepreneurs historical interregional trade’, Rhodes-
Livingstone Journal, 26: 34-50.

Mombeshora, S., 1994, ‘Witches, Witchcrat and @uestion of Order’, in Abrahams, R., ed.,
Witchcratt in Contemporary Tanzania, Cambridge: Gadge University Press.

Moore, S.F., 1978, Law as social process: An aptiiogical approach, London: Routledge & Kegan
Paul, ch. 2: ‘Law and social change: The semi-aoous social field as an appropriate field of
study’, p. 54-81

Mudimbe, V.Y., 1988,The invention of Africa: Gnosis, philosophy, ané tirder of knowledge
Bloomington & Indianapolis: Indiana University Pséisondon: Currey

Orde Brown, G. St.J., 1935, ‘Witchcratt and Briti€lolonial Law’, Africa, 8, 4: 481-487.

Pokorny, J., 1959-69ndogermanisches etymologisches Wérterbuch, Bérm & Munich: Franke.

Reynolds, B., 1963Magic, divination and witchcraft among the BarotdfeNorthern Rhodesja
London: Chatto & Windus.

Roberts, A.D., 1971, ‘Pre-colonial trade in Zambi&frican Social ResearcH0: 715-46.

Skeat, Walter William, 1888\n etymological dictionary of the English langua@kford: Clarendon
Press

Smith, EEW., & A.M. Dale, 1920;The lla-speaking peoples of Northern Rhodesia, Ltindon:
Macmillan.

Spalding, F.O., 1970, ‘The jurisdiction of the loweeurts’, Zambia Law Journal2, 1-2: 219-282.



39

Spalding, F.O., E.L. Hoover & J.C. Piper, 1970,0rfe nation, one judiciary”. The lower courts of
Zambia: |. Foreword’Zambia Law Journal2, 1-2: 1-3.

Stefaniszyn, B., 1950, Funeral fiendship in cérfaca’, Africa, 20, 4: 290-306

Stefaniszyn, B., 1964$ocial and Ritual Life of the Ambo of Northern Régid Oxford University
Press for International African Institute.

Sutherland-Harris, N., 1970, ‘Zambia trade with Zumnin the eighteenth century’, in: Gray, J.R., &
Birmingham, D.B., edsPre-colonial Trade in Central and Eastern Afrjcaondon: Oxford
University Press, pp. 231-42.

Tabler, E.C., 1963, ed., ‘The diaries of G. Westhek885-1888’, in: Tabler, E.C., ed'rade and
travel in Early BarotselandLondon: Chatto & Windus, pp. 23-101.

Tew, M., [later Mary Douglas] 1951, ‘A further not@ funeral fiendship’Africa, 21, 2: 122-124

This paper, on language and the state in Africas wabsequently published as: Hesseling, Gerti
S.C.M., 1981,Etat et langue en Afrique: Esquisse d'une étudaligue comparativelLeiden:
African Studies Centre, Working Paper 3.

Tuden, A., 1958, ‘lla slavery’, Rhodes-Livingstodaurnal, 24: 68-78.

Tylor, E.B., 1871, Primitive culture: Researchesoirthe development of mythology, philosophy,
religion, language, art and custom, London: Murray.

van Binsbergen, Wim M.J., 1972, ‘Bituma: prelimiarotes on a healing movement among the
Nkoya of Kaoma district and of Lusaka, Zambia’, grapead at the University of Zambia/
University of California Los Angeles conference time history of Central Afican religious
systems, Lusaka, 16 pp; fulltext at:
http://shikanda. net/publications/bituma%201972%26R0P DF %20def pdf.

van Binsbergen, Wim M.J., 197&inship, Marriage and Urban-Rural Relations: A Rneinary
Study of Law and Social Control among the NkoyKadma District and of Lusaka, Zambia
Leiden: African Studies Centre, Conferences Pdperies;

van Binsbergen, Wim M.J., 1975, ‘Labour migratiard&he generation confict: social change in
Western Zambia', paper read at the 34th Annual MegetSociety for Applied Anthropology,
Amsterdam; also at: http://www.shikanda.net/ethpitabour. htm

van Binsbergen, Wim M.J., 1977, ‘Law in the contextNkoya society’, in: S. Roberts, ed.aw
and the family in AfricaThe Hague/Paris: Mouton, pp. 39-68.

van Binsbergen, Wim M.J., 1981b, ‘Theoretical anxghesiential dimensions in the study of the
ancestral cult among the Zambian Nkoya', paper atdie symposium on Plurality in Religion,
International Union of Anthropological and Ethnaleaj Sciences Intercongress, Amsterdam, 22-
25 April, 1981; at http://www.shikanda. net/africasligion/ancest.htm

van Binsbergen, Wim M.J., 1981a, Religious Change Zambia: Exploratory studies,
London/Boston: Kegan Paul International.

van Binsbergen, Wim M.J., 1988, ed., J. Shimunikal®ta lya Bankoya: Nkoya version, Research
report No. 31B, Leiden: African Studies Centre

van Binsbergen, Wim M.J., 1990, ‘Oesjwana [ UshWyamet naamverervingsritueel bij de Nkoja van
westelijk Zambia’, foto presentatie bij de geleggdhvan de opening van het Pieter de la
Courtgebouw, Faculteit Sociale Wetenschappen, Rijikgrsiteit Leiden, mei 1990; text and
photographs completely available at:
http://www.shikanda.net/african_religion/ushwanafuana. htm

van Binsbergen, Wim M.J, 1992@gars of Rain: Ethnicity and history in westerntcahZambig
London/ Boston: Kegan Paul International

van Binsbergen, Wim M.J., 1992Kazanga: Etniciteit in Afrika tussen staat en trtégliinaugural
lecture, Amsterdam: Vrije Universiteit

van Binsbergen, Wim M.J., 1993, ‘Mukanda: Toward$istory of circumcision rites in western
Zambia, 18th-20th century’, in: J.-P. Chrétien, cagellaboration de C.-H.Perrot, G. Prunier &



van

van

van

van

van

van

van

van

van

van

van

van

van

40

D. Raison-Jourde, edsl/invention religieuse en Afrique: Histoire et rgion en Afrique noire
Paris: Agence de Culture et de Coopération T eclefikGuthala, pp. 49-103.

Binsbergen, Wim M.J., 1995, ‘The Kazanga fastivEthnicity as cultural mediation and
transformation in central western ZambiAfrican Studies53, 2: 92-125

Binsbergen, Wim M.J., 1997, ed., Black Athefla&an Years Ater, special issue, Talanta:
Proceedings of the Dutch Archaeological and HistbriSociety, vols. 28-29, 1996-97
Binsbergen, Wim M.J., 1999, ‘Nkoya royal chiafsd the Kazanga Cultural Association in
western central Zambia today: Resilience, declareplklorisation?’, in: E.A.B. van Rouveroy
van Nieuwaal & R. van Dijk, edsAfrican chieftaincy in a new socio-political landge
Hamburg/ Munster: LIT-Verlag, pp. 97-133

Binsbergen, Wim M.J., 2000a, ‘Le point de veé/dim van Binsbergen’, in: Autour d’un livre.
Afrocentrisme, de Stephen Howe, et Afocentrismiédistoire des Aficains entre Egypte et
Amérique, de Jean-Pierre chrétien [ sic | , Frax@vier Fauvelle-Aymar et Claude-Héléne
Perrot (dir.), par Mohamed Mbodj, Jean Copans enWan BinsbergerRolitique africaine no.
79, octobre 2000, pp. 175-180

Binsbergen, Wim M.J., 2000b, ‘Sensus communissensus particularis? A social-science
comment’, in: Kimmerle, H., & Oosterling, H., 200@ds., Sensus communis in multi- and
intercultural perspective: On the possibility of nmmon judgments in arts and politics
W irzburg: Kénigshausen & Neumann, pp. 113-128

Binsbergen, Wim M.J., 2001, ‘Witchcraft in modéfica as virtualised boundary conditions of
the kinship order’, in: Bond, G.C., & Ciekawy, D.M.eds., Witchcraft dialogues:
Anthropological and philosophical exchangéshens (Ohio): Ohio University Press, pp. 212-
263

Binsbergen, Wim M.J., 2002, ‘ICT vanuit intdtaveel perspectief Een Afikaanse verkenning’,
in: J. de Mul, ed.Filosofie in cyberspace: Reflecties op de inforeagin communicatietechno-
logie, Kampen: Klement, pp. 88-115;

Binsbergen, Wim M.J., 2003atercultural encounters: African and anthropologi¢owards a
philosophy of interculturality Berlin / Boston / Munster: LIT, especially intraction and
concluding chapter

Binsbergen, Wim M.J., 2003b, ‘Les chefs royakgya et |’ Association culturelle Kazanga dans
la Zambie du centre-ouest aujourd’hui: Résiliatidéclin ou folklorisation de la fonction du chef
traditionnel?’, in: Perrot, C.-H., et al., edke retour des roisParis: Karthala. 489-512.
Binsbergen, Wim M.J., 2003c, ‘Then give hinthe crocodiles’: Violence, state formation, and
cultural discontinuity in west central Zambia, 168W00’, in: van Binsbergen, Wim M.J., in
collaboration with Pelgrim, R., ed., The dynamit¢pawer and the rule of law: Essays on Afiica
and beyond in honour of Emile Adriaan B. van Roayevan Nieuwaal, Berlin / Munster /
London: LIT, pp. 197-220.

Binsbergen, Wim M.J., 2003d, ‘Introduction: THgnamics of power and the rule of law in
Africa and beyond: Theoretical perspectives on fhithe state, agency, customary law, and
violence’, in: van Binsbergen, Wim M.J.., in coltabtion with Pelgrim, R., edThe dynamics
of power and the rule of law: Essays on Africa &#eglond: In honour of Emile Adriaan B. van
Rouveroy van NieuwaaBerlin/Munster: LIT for African Studies Centrep.p9-47.

Binsbergen, Wim M.J., 2004, ‘Can ICT belongAirica, or is ICT owned by the North Atlantic
region?, in: van Binsbergen, Wim M.J., & van DiRjjk, eds., Situating Globality: African
Agency in the Appropriation of Global Cultureeiden: Brill, pp.107-146.

Binsbergen, Wim M.J., 2007, ‘Manchester as hhth place of modern agency research: The
Manchester School explained from the perspectivievahs-Pritchard’s’ book The Nuer', in: de
Bruijn, M., Rijk van Dijk and Jan-Bart Gewald, edStrength beyond structure: Social and
historical trajectories of agency in Africdeiden: Brill, pp. 16-61



van

van

van

van

van

van

van

van

van

van

van

41

Binsbergen, Wim M.J., 2009Bxpressions of traditional wisdom from Africa angynd: An
exploration in intercultural epistemologyBrussels: Royal Academy of Overseas Sciences /
Academie Royale des Sciences d'Outre-mer, ClasseSdences morales et politiques, Mémoire
in-8°, Nouvelle Série, Tome 53, fasc. 4.

Binsbergen, Wim M.J., 2009b, ‘Giving birth tare= Evidence for a widespread cosmology
revolving on an elemental transformative cycleJapan, throughout the Old World, and in the
New World’, paper presented at the Third Annual titgg of the International Association for
Comparative ~ Mythology, Tokyo, Japan, 23-24 May 2009available at:
http://www.shikanda.net/topicalities/paper_Japaral fodf, revised version in press iQuest: An
African Journal of PhilosophyxXXIV 2010).

Binsbergen, Wim M.J., 2010a, ‘The continuityAdfcan and Eurasian mythologies: General
theoretical models, and detailed comparative dsounsof the case of Nkoya mythology from
Zambia, South Central Afica’, in: Wim M.J. van Blrergen & Eric Venbrux, edsNew
Perspectives on Myth: Proceedings of the Secondu#n@onference of the International
Association for Comparative Mythology, Ravenstdime (Netherlands), 19-21 August, 2008
Haarlem: Papers in Intercultural Philosophy andh$cantinental Comparative Studies, pp. 143-
225.

Binsbergen, Wim M.J., 2010b, ‘The limits of tABtack Athena thesis and of afrocentricity as
empirical explanatory models: The *Borean hypotheshe Back-into-Afica hypothesis and the
Pelasgian hypothesis as suggestive of a commont Mgen origin for the continuities between
Ancient Egypt and the Aegean, with a new identitytifie goddess Athena’, in: van Binsbergen,
Wim M.J., ed., Black Athena comes of age, BerlBokston / Munster: LIT, pp. 291-321
Binsbergen, Wim M.J., G. Hesseling & F. Regnf, 1986, edsState and local community in
Africa /| Etat et Communauté locale en AfriquBrussels: Cahiers du CEDAF/ASDOC
geschriften, 2-3-4/1986.

Binsbergen, Wim M.J., & Gerti S.C.M. Hesselin}984, eds,Aspecten van staat en
maatschappij in Afrika: Recent Dutch and Belgiaseach on the African statéeiden: Afican
Studies Centre;

Binsbergen, Wim M.J., & Woudhuizen, Fred C., press, Ethnicity in Mediterranean
protohistory, British Archaeology Reports (BAR)édmiational Series, Cambridge: Archaeopress.
Extensive references to genetic studies supportig Out-ofAfrica and the Back-into-Afica
hypotheses may also be found in my recent pubtieatare cited here.

Binsbergen, Wim M.J.., 1984b., ‘The study ofcah law at the African Studies Centre, Leiden:
In reaction to John Grifiths’ overview of the argpology of law in the Netherlands in the
1970's’, Nieuwsbrief van Nederlandstalige RechtssociologefRechtsantropologen,
Rechtsantropologen, Rechtspsychologen (NRBjterdam), 5, 2: 199-207;

Binsbergen, Wim M.J.., 1988, ‘Chiels and that&tin Independent Zambia: Exploring the
Zambian National Press’, iournal of Legal Pluralism and Unofficial Lawspecial issue on
‘Chietaincy and the state in Africa,” edited byAE3. van Rouveroy van Nieuwaal, number 25 &
26, 1987: 139-201.

Binsbergen, Wim M.J.., 1993a, ‘ *‘ Geef hem damar aan de krokodillen: Staatsvorming,
geweld en culturele discontinuiteit in voor-koladiZuidelijk Centraal Afrika’, contribution to a
special issue on state formation, guest editorsDehles & A. TrouwborstAntropologische
Verkenningen12, 4: 10-31

Dijk, R.A, 1992, Young Malawian puritans: YouRgiritaan preachers in a present-day Afican
urban environment, Ph.D. thesis, University of thite Utrecht: ISOR

Vansina, J., 1962, ‘Long distance trade routeseént@l Afiica’, Journal of African History3: 375-

von

90.
Oppen, A., 1993, Terms of trade and terms usttrThe history and contexts of pre-colonial
market production around the Upper Zambezi and iK&adien zur afikanischen Geschichte 6,



Hamburg/Muenster: LIT Verlag

42



